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THE PRESENT POSITION OF JAPANESE LAW AND 
JURISPRUDENCE.! 


Japan has during the last forty years risen from comparative 
insignificance to the rank of a great power, and has attracted to 
herself the attention of the civilized world. When your atten- 
tion is thus directed to her it is natural for you to ask, what is 
her civilization? What are her laws and judicature like? Are 
they really worthy of the high place which Japan has assumed 
in the comity of nations? 

It is to questions like these that I shall endeavor to give a 
reply. I am conscious that law, the reign of law, is or should 
be the goal of modern progress. I know that the civilization 
of a nation is best tested by the state of her laws and judiciary. 
And though I know that there are and must be many deticiencies 
in our Japanese system of jurisprudence, yet I feel that some 
account of it will prove of interest to my audience, and enable 
me in some degree to repay the honor and kindness you have 
done in inviting me to address you to-night. 

In order to estimate correctly the position of legal institutions 
in a given society, many questions should be asked. Such ques- 
tions are: To what stage does the law of that society belong? 
What are the sources of the law? What the process of its im- 
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provement? What the machinery for the revision of codes if 
they exist? How is its legislative work conducted? What 
are the recognized conceptions and principles of the law? 
How is the law administered? What is the system of judi- 
‘ature? What the system of procedure followed in court? 
The rules of pleading, of trial, of evidence? The mode 
of executing judgment? What is the legal process for the pro- 
tection of rights? What is the system of appeals or new trials? 
Of conveyancing? Of legal education? How are lawyers called 
to the bar? How are judges appointed? How far are the 
knowledge and importance of law appreciated by the authorities 
and the people? How far is the judicial machinery sought after 
as a means to establish one’s right? What are the life, habits 
and characteristics of the people among whom such a system of 
law is administered? All those questions must be considered in 
order to arrive at a correct estimate of any system of law and 
jurisprudence, for law grows and increases to meet the constant 
but ever changing needs of the people to whom it belongs. The 
usages and customs of the past affect the interpretation and 
administration of the laws, the course and character of legal 
education and the growth of the national jurisprudence. Laws 
are, like other phenomena, a natural growth, out of the circum- 
stances of the people to whom their activity contributes. The 
people themselves as well as the bench, the bar and the faculty 
of the law school contribute to this result invisibly, but con- 
stantly. The difference in the manner and validity of the 
growths of different national laws and jurisprudence is the index 
of the difference displayed in the energy and vitality of a given 
society in relation to the actual circumstances surrounding it. 
In the small space of time before us, some of these questions 
only can be treated. 

Japan possesses an excellent code of laws, while you are still 
under the sway of case law. Yet, if we contrast the fact of her 
possession of a code with the present knowledge of law and 
jurisprudence among her people, we shall find a great anomaly 
in the field of historical jurisprudence. Whereas, in other coun- 
tries, codification has come after centuries of legal growth, in 
Japan it has been formulated rather as an introduction to an era 
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of progress. The history of Japanese jurisprudence has thus 
been disturbed in its natural normal development, and it cannot 
boast of an unbroken course of progress and improvement such 
as may be claimed for Anglo-American jurisprudence. The 
modern Japanese code is not the spontaneous product of jural 
evolution and the matured result of centuries, but a system of 
modern jurisprudence with laws and codes representing the most 
advanced conceptions; and, except to a very slight degree, it has 
no claim whatever to ancient descent, attributable either to an 
antique code or to immeworial unwritten traditions such as are 
ascribed as the origin of your law and jurisprudence. The cause 
of this disturbance in the historical continuity of Japanese law 
was the opening of the country to foreign intercourse, and the 
consequent demand on the part of the Japanese people for laws 
suitable to their new position to enter for competition in the 
arena of the world’s commerce. Therefore, to decide the ques- 
tion of the state of Japanese progress, we must first inquire into 
the state of the law which the codes have supplanted, and then 
into the actual working of the codes since the time when they 

first were put into operation. 

It must have been observed by more than one student in- 
terested in the truth of history that one of the most significant 
points which strikes us in our investigation into the growth of 
Japanese law and jurisprudence is the abruptness with which 
Japan has changed from the old to the new. 

If we read the records and stories with which the medieval 
history of Japan abounds, we shall see that custom, tradition, 
and common sense were really the main principles underlying 
the decisions arrived at by the magistrates. There was no 
system of law. and inflexible rules of justice as in modern law 
and judicature. The judge was an arbitrator between man and 
man rather than a legal officer of the crown administering the 
laws of the realm. 

There was, however, even in feudal days, a systematized 
attempt at criminal law, You, who for the most part are versed 
in the law, will readily understand how it was that in those 
more primitive years which we call the feudal days, more stress 
was laid upon criminal law than upon any other branch of 
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judicial business, and the experience of Japan in this respect 
has been no different from that of any nation with centuries of 
history telook back upon. It could not be otherwise. Japan had 
passed through long periods of unsettlement and unrest, when clan 
opposed clan, andfamily opposed family. Thecases thatarose were 
mostly criminal, and the policy of the government was to keep the 
peace and avoid quarrels. The people were mostly agricultural, 
their disputes concerned the possession and control of fields, 
forests, and streams, of rights of pasturage, wood-cutting and 
fishing, the rights to which were settled by arbitration as regulated 
by custom and immemorial usage. The law of contracts which 
plays so large a part in our more complex industrial and com- 
mercial society had scarcely any scope in the limited activities 
of the samurai and farmer classes. In country villages the 
‘ people generally settled their disputes for themselves without 
recourse to the law; in towns, the aid of the law was more fre- 
quently invoked; but so great was the rigidity of the rule which 
was laid upon the people, and so submissive was their temper, 
that a case at law generally meant nothing more than a bare 
statement of the case on either side, resulting in an award rather 
than the decision of the judge. Indeed, the whole trend of the 
ancient administration was to discourage all forms of litigation, 
and to have things settled out of court by private arbitration 
as much as possible. 

Under these circumstances, occasions were rare for the ren- 
dering of judgments, nor were they generally based on the 
abstract principles of right and wrong underlying the facts over 
which the litigation had arisen. When a man got himself hope- 
lessly into debt, his family and relatives did their best to arrange 
his affairs for him with the proceeds of sales effected on his 
property. If they failed to make a satisfactory arrangement, 
the whole estate was placed with the local authorities to be 
administered under their supervision. When a sentence of the 
local official was unsatisfactory, or when a miscarriage of justice 
occurred, the litigant might himself invoke the superior author- 
ity; but he seldom did so. There was no possibility of delaying 
justice by carrying appeals from court to court. 

But if we look to the commercial life of those days we find a 
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world of its own, though strictly confined within the limits of 
the empire. There a flourishing commerce between 
province and province, between town and town, and as this com- 
merce continued its unbroken existence for centuries, there 
gradually arose settled forms and customs of doing business 
which may well be compared with similar forms and trans- 
actions observed in other countries. 

For instance :~ medieval Japan had its banking system, and 
you could through your banker in Yedo send and receive re- 
mittances to and from Nagoya, Osaka, Nagasaki, or any other 
city in the empire. The trade was carried on by means of bills 
of exchange, bank notes, checks and promissory notes, and there 
existed a system of clearing accounts between the different 
banks. Indorsements were effected by abbreviated forms of the 
names of the parties and a regular chain of transfer was neces- 
sary for the negotiability of paper. 

The solidity of commerce was further assisted by the special 
protection given to claims founded upon commercial paper by 
means of a summary proceeding heard at an early date, by a 
right of priority allowed to the holders of such paper in the 
realization of assets, and by the rigid enforcement of judgment 
more strictly and more promptly rendered than in the case of 
ordinary transactions. It shows that, however simple and primi- 
tive may have been the arrangements that existed in the samuria 
and rural classes, the mercantile community had already evolved 
for itself a system of commercial operations based entirely upon 
credit, and credit cannot exist in any country unless it rests upon 
a solid foundation of law, equity and justice. 

Those who took part in mercantile transactions were pro- 
ducers, carriers, wholesale dealers and brokers, the third playing 
the most important part in commercial transactions of those 
days as they advanced money to farmers and artisans. There 
existed various forms of mercantile agencies for the sale, pur- 
chase and shipping of goods. , 

Merchandise might be shipped against order or be consigned, 
and the consignors might themselves act as supercargoes or 
masters. There existed certain practices for the receipt of 
goods, for bills of lading, for delivery alongside vessels, or 
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otherwise, and modes of payment as settled by practice. The 
sale of goods might be held by auction, 7. e., by written bids, 
or by oral bidding in an open-air market; agents who were 
consignors looked after the auction, and the goods were sold 
through brokers, whose credit or responsibility was guaranteed 
in a certain established form. 

A Japanese Lloyd’s laid down rules of average, rebate and 
payment, registered ships and their transfers, their speed, sails, 
capacity and all their particulars, together with the arrivals and 
departures of each vessel, which were checked by a certain 
ticket system. They issued a bill of lading describing the 
cargo and store separately. They examined the goods on ar- 
rival, estimated damages, and paid the freight. Averages and 
all other claims were investigated and settled by the office, all 
the parties mutually sharing in the losses, so that no one should 
suffer alone. The shipowner usually loaded up to four-fifths of 
the eapacity, and the balance of space was left to the captain, 
who filled it up with miscellaneous cargo, out of which to pay 
himself and his crew, he sharing the risk to the extent of freight 
secured for himself. He kept a log to enter jettisons, injuries 
to cargo and other casualties, as well as the occasions of put- 
ting into ports through stress of weather. Damages caused by 
rats, water and other agencies or causes were paid for by the 
ship under certain rules. 

Such was the state of law and justice and their administration 
previous to the revolution of 1868. The old bodies of Japanese 
law may have been crude and unsystematic, and utterly lacking 
in arrangement or method; but the nation, or at least the com- 
mercial part of it, had evolved for itself a system of credit, 
based on equity and justice. Here, I should remind those of 
you who are acquainted with the writings of your country about 
Japan, that they will recognize how much I am indebted to 
Professor Wigmore’s study into the history of Japanese legal 
system. 

If Japan has been thus left to work out her own system of 
law and jurisprudence, she would have had their continuous 
history, and the world would have been so much richer in compa- 
rative jurisprudence. But the exigencies of the times ordered 
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otherwise. The year 1872 marks an epoch in the judicial 
history of Japan. For the first time a distinction was made 
between courts of law and executive officers for judicial affairs, 
and a system of graduated courts was inaugurated. In 1873 
the rules of pleading were promulgated, and the forms for 
certain kinds of actions prescribed. A petition was to be clear 
and concise, without ambiguity or verbosity. Two years later a 
statute prescribed that decisions must be given according to the 
provisions of the law where such exists; if there is no statute, 
according to custom; if there is no custom, according to equity. 

The rules thus stated in a few lines represented succinctly the 
whole of the Japanese law at that time, and, had we possessed 
a properly trained and gifted judiciary, they would have suf- 
ticed; for, if time had been allowed it, a system of jurispru- 
dence, as complete as that of your Anglo-American law, would 
have grown out of this germ. 

Popular and social convulsions hurried on changes, and legis- 
lation became a matter of urgent necessity. Japan came into 
contact with foreign nations, and foreign nations would not 
allow their citizens to come under the jurisdiction of a nation 
which had no recognized uniform bodies of law. The pride of 
the people was hurt by having as residents within their borders 
a body of foreigners who refused to submit to their laws, and 
thus a strong desire arose for the possession of codes. 

The French codes were consulted and the penal code and 
code of criminal procedure were adopted from France. The 
civil code, commercial code, and other auxiliary laws, were to be 
copied from her jurisprudence. That system of law was sought 
after simply because it was undoubtedly a system, although from 
our standpoint of legal conception it was no more symmetrical 
nor scientific than your laws, except that the laws of the code 
were tabulated together in so many articles. However, when 
the projects of these laws were placed before the public, they 
were subjected to severe criticism, and the present codes on ad- 
anced scientific bases were prepared and adopted instead. If 
the history had been otherwise, modern Japanese law would 
have had to go through a similar jural evolution to that of 
France, which would not have been any gain; for we should 
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have had to be puzzled by the confused theory of the law of 
nature and other like doctrines underlying the French code. 

The work of drafting the present codes was started on a new 
basis in the year 1890. The work of codification has been con- 
summated and there are codes on all the important departments 
of law, all of which have been acquired by Japan within the last 
twenty years. The Codes of Criminal Law and Criminal Pro- 
cedure were put into operation about twenty years ago, and are 
now about to be revised. The Code of Civil Procedure has 
been in force nearly ten years, the Civil Code and the Commer- 
cial Code have been administered since the year 1898. These 
two bodies of law have been followed by auxiliary laws to sup- 
ply the link between the present and previous bodies of law. 
The codification was the result of Japanese legislation passed 
through the modern form of legislative institutions. Their ex- 
amination should precede the study of the position in which 
Japanese law and jurisprudence now stand. 

The written constitution of Japan defines the policy of the State, 
the authority of the sovereign, the functions of the legislature, 
executive and judicial administration, and the rights and duties 
of subjects. Our constitution is an imperial gift voluntarily and 
freely bestowed upon us by his Majesty. It was given, to use 
the statement published by the Emperor on the occasion of its 
promulgation nearly thirteen years ago, in consideration of the 
progressive march of human affairs along lines parallel to the 
advance of civilization, in order to give clearness to the instruc- 
tions bequeathed by the impertal founder and other august 
ancestors. His Majesty, therefore, undertook to formulate 
fundamental laws into express provisions, so that his posterity 
might have a clear guide, and his subjects a wider scope of 
action, in working for the welfare of the country. It was 
added that, while the foundation of the empire was due to the 
merits of the imperial ancestors, its prosperity and continuance 
were also due to the patriotism of the Japanese people. Their 
loyalty was thus recognized and rewarded by the grant of the 
constitution. 

According to the constitution, the Emperor is the sovereign, 
sacred and inviolable. He exercises his sovereignty and the 
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legislative power with the concurrence of the Imperial Diet. 
He gives sanctions to laws and orders them to be promulgated ; 
he may issue, or cause to be issued, decrees for the better exe- 
cution of laws, the maintenance of public peace and order, or 
the furtherance of the welfare of his subjects, but not for their 
alteration, and he may, when the Diet is not in session, issue an 
ordinance in lieu of a law, if impelled by urgent reasons to 
maintain public safety or to provide against public calamity, 
provided that such ordinance shall be sanctioned at the next ses- 
sion of the Diet, or it shall be proclaimed to lose its force. 

No Japanese subject may be arrested, detained, tried or pun- 
ished, except by law, nor be deprived of his right to be tried by 
the lawful judges, though the Emperor has a full right to issue 
umnesties, pardons or commutations of sentences. Japanese 
subjects have full-freedom of speech, writing, public mecting 
and association; they may live where they like, and engage in 
any prefession they may choose. Their lives and property are 
secured; their homes and letters inviolable. Their religious 
beliefs are absolutely free so long as they do nothing that is 
prejudicial to the peace and welfare of the realm. 

There is, I believe, no other country in the world which has 
obtained its constitutional liberties so smoothly and peacefully. 
Our constitution is one of our national boasts: we feel it is 
something sui generis, and the citizens of this great republic 
will, I am sure, appreciate the pride we feel in it and the con- 
stant efforts we make to act up to the spirit of its wise pro- 
visions. 

Local authorities and inhabitants have full right of appeal to 
the Administration Court, which has the cognizance of matters 
appertaining to the right application of administrative laws. 
The government is treated as a corporation, capable of civil 
rights and obligations, and liable to claims at law just as an 
ordinary citizen. A claim against the government may be 
brought into an ordinary court of law, and, though our judges 
have at times been inclined to take a somewhat narrow view of 
their powers in respect to such suits, it will be seen quite clearly 
that we have in our constitution all the necessary constitutional 
safeguards of popular liberty. 
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The organic law of the judicial department prescribes the chief 
duty of the Minister of Justice, who is a member of the Cabinet, 
to be the supervision of the courts of judicature and the public 
prosecutors’ office. This is one weak spot in the system. The 
Minister of Justice is not generally a lawyer, but a politician, 
Our experience has been that such a person is neither versed nor 
trained in law business and administration, being generally a 
politician of second or third rank. His influence is né/, and hence 
there is very little prospect of his effecting important and radical re- 
formsinthe judicial system. No efficient reform could be expected 
from men wanting in technical knowledge and experience of such af- 
fairs. No mere politician should be placed to preside over a judiciary 
which consists of men of independent technical qualifications. 
The lay portion of the Japanese public has not appreciated the 
real position due to, and the qualifications necessary for, the 
chief functionary of the judicial department. I fear even our 
foremost statesmen fail to appreciate this important fact. 
Neither they nor any others have reckoned judicial reform as a 
part of their political program. We have no law officer such as 
your attorney-general, by whose advice the State policy and 
judicial administration is conducted. There are public procur- 
ators, but their office is merely that of a prosecuting attorney. 
They initiate and carry through criminal proceedings down to 
the execution of the sentence. They also act as grand jury and 
inspectors for the due administration of laws, whether civil or 
criminal, which concern the public weal. Thus they are official 
attorneys only, and the acts and measures of the Japanese gov- 
ernment do not always follow and maintain the logical course of 
legal and constitutional principles. There is no Lord Chanceller 
nor Attorney-General, with sound power and influence to guide 
the policy and acts of the government. I fear the Japanese 
coustitution has not yet been looked up to as the legal guide of 
government actions. Different politicians have tried to use it 
just to suit their own purposes. 

The sources of the Japanese law are mainly legislation. The 
intelligence and knowledge of Japanese lawyers have now passed 
the stage in which fiction and equity can play any part as 
mens of legal amelioration. They speak of just and equitable 
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principles, but only as the standard by which law should be 
constructed and applied. The decisions of the courts are re- 
ported and they have the force of precedents. They are, 
however, studied only as illustrating the construction and appli- 
cation of the written law, and not as an exposition of the law by 
living judges. The courts commit the error of following too 
closely the letter of the law and thus subverting its spirit. The 
judges have not been accustomed to think that they have the 
power to improve the law if they would; it is sti!l within their 
province so to work out the law to meet the ever-varying and mul- 
tiplying wants of human affairs. The precedents of the Japanese 
courts are not so valuable nor so highly respected as those of your 
judges. The only authority for the amelioration -of Japanese 
law is, therefore, legislation. Japanese law draftsmen have at- 
tained a high degree of skill in their art. All projects of law 
are, as a rule, prepared in exact terms and in phraseology, 
maintaining a logical order of arrangement. The Japanese laws 
are all written. The idea of law would not suggest itself to the 
modern Japanese mind unless the fact of its being in the form of 
statutes were associated with it. There is a standing code 
committee, and there have been more than one amendment, 
proposed by members of either the Diet or government, effected 
on the codes. Thus the Japanese laws and codes are capable of 
being improved to meet the ever-changing modern requirements 
of the Japanese nation. 

The principal legal literature consists of numerous journals 
published by the Law College of the Imperial University, the 
law schools of English jurisprudence, of French law, of German 
law, and by different law and political science societies. These 
journals include numerous translations from foreign law books. 
Very few of the articles in them contain original ideas. Most of 
them consist of entirely speculative discourses on law, politics 
and legislation, and few pay any regard to the practical applica- 
tion of principles or to the actual circumstances of the country. 
The tendency has been to consider the law to be a rigorous sys- 
tem of learned maxims rather than under the control of discre- 
tion and common sense, applied according to the circumstances 
in each case, and with due reference to proper authorities, and 
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representative men of judicial position. People are inclined to 
look to so-called principles and to attach more weight to theories 
than to the rationale of the law or to practical equity as con- 
nected with each case. They cannot see beyond the horizon of 
codes, as though the laws embodied in them were not, after all, 
merely the conclusions which practical common sense has reached 
by application and experience. Western ideas are imported 
wholesale in translated and twisted forms. Its consequences will 
be any amount of new publications and commentaries, and these 
will unavoidably confuse our jurisprudence still further and 
introduce dreams and speculations. The system of legal edu- 
cation is also too theoretical to suit the wants of judicial admin- 
istration. Law colleges and schools give, in addition to the 
exposition of the codes, facilities for studying either English, 
French or German jurisprudence. Judges and lawyers are trained 
separately. No system of apprenticeship exists for giving prac- 
tical training in the law. The present method neither produces 
practical lawyers nor supplies the bench with experienced men; 
the truth is that there is no source from which practical illustra- 
tions may be obtained, nor do the social circumstances afford 
such examples as may really help the development and applica- 
tion of advanced legal principles. Japanese jurisprudence is 
built up by men thus educated and it cannot escape their influence. 

The present judiciary consists mostly of judges brought up 
under the new régime. They are appointed for life, and dur- 
ing their good behavior, to be removed only by the decision 
of their peers. They are not generally drawn from the bar, but 
directly from the graduates of law schools or colleges by exam- 
ination. Pre-eminence at the bar is not a necessary qualification 
for the bench, and the bench is not a post of¢ honor and emolu- 
ment to which men look forward with ambition. There is only 
one branch of the profession, and a Japanese lawyer is lawyer 
and advocate all in one. Those who practice law are men of 
independent minds, capable of appreciating the value of their 
own career and of the experience gained at the bar, but the 
majority of our law students never practice at all—they enter 
the government service, or the service of some large corporation, 
and it is their tendency to look down upon the practicing lawyer. 
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The relation of confidence between lawyer and client, which 
is so important in western life, scarcely exists with us in Japan. 
Legal advice is not always taken beforehand. There is hardly 
any conveyancing or chamber practice. People very rarely think 
of the lawyer as a professional guide; they look upon him as 
the deus ex machind to be invoked only when trouble has arisen, 
and there are very few individuals, or even firms, who intrust 
their legal business to a lawyer. They do their own ordinary 
law business for themselves, and the lawyer generally gets no 
chance of learning his client’s case until the last moment, when 
the suit is actually pending. 

The legal profession is not held by the people in that high 
esteem as is the case with you. The consequence is the want of 
respect shown to the judiciary. 

The system of judicature is uniform — established throughout 
the whole empire, except’ in the island of Formosa, which has 
its own judicature under the governor-general. There are 
three grades of courts of justice, and these courts have jurisdic- 
tion, both civil and criminal, differing according to the subject- 
matter brought before them, either in respect of the amount 
involved in civil matters or the gravity or extent of penalties 
imposed in criminal cases. Appeals lie from lower courts to 
those of a higher grade, on points both of law and of fact, within 
certain well-defined though very wide limits. Any errors of law 
in the application of the rules of either substantive or adjective 
law may be taken to the higher and final court of judicature. 

No Japanese court presents a scene as imposing or exciting as 
that which you are accustomed to in your own courts of law. 
There is no trial by jury. There is no forensic pomp or splen- 
dor. The judge does not ‘* sum up the case.’’ No opinion is 
delivered in open court, excepting the terms and order of judg- 
ment. The whole of the proceedings are more like practice in 
chambers, and they are conducted by the court, and the judge, 
or (where there are several judges), the presiding judge consti- 
tutes the court; the theory being that he directs and guards the 
progress of the hearing. 


Japanese statements of claim and defense are not pleadings 
in the strict sense of the word. There is no rule ,or restriction 
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prescribed as to the way of framing the petition, and nothing 
as to the form of defense by which the case should be met. 
The issue is not brought out by pleadings; it is elicited by the 
judge himself, who asks such questions as his ingenuity may sug- 
gest. Neither side knows beforehand what will be the line of 
argument brought forward by the opponents. No distinction 
between plea and demurrer is understood in pleading. The 
actual hearing is the first opportunity that a lawyer has for find- 
ing out the strength or weakness of his opponent’s case. 
Again, no insistence is made on the necessity of logical harmony 
between the allegation in the pleading and the oral statement in 
court. So long as the hearing of the: statement of the case has 
not been concluded, further evidence may be adduced at any 
stage of the proceedings, provided that it is net done with an 
obvious intention of hindering the adminstration of justice. 
The scope to call witnesses and the right to examine them is 
limited, the court conducting the examination, on points sug- 
gested by counsel. The question of admissibility of a witness 
must be discussed first in the open court, and it absolutely de- 
stroys the value of cross-examination. The result is that the 
final disposal of a case is slow and dilatory in the extreme. -In 
lower courts there is no system of regulating a review of facts 
like that of ‘* rules to show cause.’’ All cases are brought up 
for new trial as a matter of course and without any inquiry as 
to the special cause of the same; and the opportunity of new 
trials is often abused, simply to delay the enforcement of the 
judgment. Appellants to the Court of Cassation must show 
prima facie their right to reply, before respondents are called 
upon to plead for the judgment appealed against. 

The principal bodies of the Japanese law are, —the consti- 
tution, the law for the organization of the law courts, the 
civil and commercial law, the law of civil procedure, crimi- 
nal law and criminal procedure, the law of application, 
administrative laws, and laws regulating special tribunals for 
administrative claims, and the laws governing municipalities 
and other local institutions. 

There are also those dealing with matters affecting the politi- 
cal and social life of modern times. Such are, to enumerate a 
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few of them, the civil service law, election law, State finance 
law, public lands law, naval and military law, general municipal 
law, county law, village law, city law, tax law, postal law, 
telegraph law, telephone law, navagation law, forestry law, 
game law, banking law, insurance law, railroad law, natural- 
ization law, bankruptcy law, insolvent debtors’ law. All these 
public and private laws are written in the form of statutes. 

The Japanese codification purports to prescribe a complete 
system of law and legal institutions for the empire. It could 
not be the formulation of existing laws into a consistent body of 
simple propositions; it was the introduction of a new system of 
laws, in their entirety, by direct importation from foreign 
sources. For such purpose, there was no material nor personnel 
ready to supply the sources necessary for the work of codifica- 
tion, and the native material available was of no direct avail for 
the purpose of providing such codes as have been aimed 
at. Not only were these prerequisites lacking, but new 
-terms and phrases had to be coined in the Japanese lan- 
guage. But these terms and phrases are most definite in the 
meaning attached to them in the codes. The codifiers have 
adopted only such ideas and principles as are now considered 
essential elements of jurisprudence. They have avoided many 
erroneous ideas that have arrested the progress of Western 
jurisprudence. There is no such trouble as taxed the learning 
of John Austin, to explain away various meanings of law terms 
which were foreign to the purpose of the art and science of law. 
The Japanese code has adopted the simple and primary signitica- 
tion of the legal terms and phrases. For instance, the Japanese 
law nomenclature has one word, ‘* Horitsu,”’ signifying law in 
its juristic sense, the word denoting right is only legal right, and 
the same holds true with terms for duty, cbligation, sanction, 
etc. These terms may be adopted for other purposes, but their 
primary meanings are legal, and if used with other meanings 
they are in their derivative sense only. Not only terms and 
nomenclature, but all the tools and machinery for working the 
Japanese law and jurisprudence have had to be newly made, in- 
clusive of the judiciary. The Japanese civil code has, except 
in a few instances, confined itself to the statement of general 
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principles and it has thus avoided, to a great degree, confusion 
of thought and obscurity of expression, and maintained orderly 
arrangements. However, the Japanese codifiers had largely to 
ignore the proposition that law is the result of evolution, the 
outcome of circumstances that have grown up in a nation itself, 
even in cases where the indirect cause may have to be sought 
elsewhere; and the Japanese lawyers had to miss the beauty of 
natural growth, and the chance of going through the mental 
exercise of learning and forgetting the many curious syllogisms 
and arguments of which considerable portions of every jurispru- 
dence consist. 

For our present purpose we should concern ourselves only 
with private law. This, it is needless to tell you, comprises 
mainly the civil and commercial code, the code of civil proced- 
ure and the ancillary regulations. Let us see what they treat of. 

First as to the civil code. It consists of five books, namely: 
Book 1. Treating of general provisions applicable to all the 
legal relations recognized by the Japanese law, these provisions - 
being those relating to persons both natural and artificial, either 
native or foreign, who are capable of enjoying private rights 
under the Japanese law, together with the definition of the 
extent of their capacity; those defining a thing which is the 
subject of legal right; those relating to the act of creation, ex- 
tinction or changes effected in legal relations by oneself or by 
representation; those relating to conditions or duration of time 
governing the existence or exercise of rights arising out of legal 
relations, and those relating to the rules of prescription for the 
acquisition or extinction of rights. Book 2. Treating of rules 
governing the existence of rights ¢z vem and defining those 
rights recognized by Japanese law, such being possession, owner- 
ship, superficies, emphyteusis, lien, preferential rights, pledge 
and mortgage. Book 3. Treating of contracts, profits made 
without cause or money paid by mistake, and unlawful acts. 
Book. 4. Treating of family relations as recognized by the 
Japanese law, opening with general rules of kindred, relation- 
ship, the head and members of a family, marriage and divorce, 
the effects of the former, the formalities required for its validity, 
and showing how the latter may be effected, rules concerning 
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parents and children, including adoption, parental rights and 
guardianship, the function and constitution of the family council 
and the duties for mutual support and maintenance between 
kindred relations. Book 5. Treating of succession to the head- 
ship of family and to property of deceased individuals, accept- 
ance and renunciation of succession and the rights or duties of 
heirs either to the headship of a family or to property, the par- 
tition of succession property, failure of heirs, wills and rules 
defining their recognized formalities and their effects, the admin- 
istration of deceased’s estate and revocation of wills, and lastly, 
rules relating to the heir’s portions. 

The commercial code follows the same lines of arrangement 
as those of the civil codes, and comprises five books: — 

Book 1. Treating of general provisions applicable to commer- 
cial transactions and relations arising therefrom, defining traders, 
commercial registration, trade names, trade books, trade assist- 
ants and agents. 

Book 2. Containing provisions relating to four kinds of com- 
mercial companies, namely, ordinary partnerships, limited 
partnerships, companies limited by shares and limited partner- 
ship companies composed of shareholders and members of unlim- 
ited liability; and the status of foreign commercial companies, 
and also penal provisions regarding the non-observance of the 
rules prescribed in respect of these companies. 

Book 3. Containing provisions relating to commercial trans- 
actions, such as sale, joint account, commercial operations by 
dormant parties, brokers, commission agents, forwarding agents, 
carriers, warehousemen and insurance. 

Book 4. Containing provisions relating to checks, bills of 
exchange and promissory notes. 

Book 5. Containing provisions relating to maritime commerce, 
ships and shipowners, mariners, carriage by sea, sea risks, marine 
insurance, and maritime liens. 

The code of civil procedure provides rules defining the juris- 
diction; also rules for setting in motion the machinery of the 
court, rules, that is, regulating the summons, their service, 
notices and the time of serving them, the parties to a suit, their 
capacities, who may be joined in a suit, the employment and 
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qualifications of lawyers and other representatives, the cost of 
litigation, caution money to be deposited, how the cases affecting 
paupers should be treated, etc. Again, there are rules respect- 
ing counterclaims, trial, evidence, the neglect or stay of proceed- 
ings. Again, judgments and those by default, appeals, executions, 
attachments, processes for the temporary protection of rights 
lite pendente or otherwise, together with other incidental pro- 
ceedings, such as the sale of property attached for execution 
and the rules of arbitration and enforcement of award. 

I should like to say something of the rules of Japanese law of 
application, as it is such an important branch of modern juris- 
prudence and it would interest you, but I must omit them now, 
as I shall have a later opportunity to explain them during the 
present meeting. 

Time will not permit me to go with you through all the pro- 
visions of the codes, and I must confine myself to pointing out 
such matters as may illustrate legal conceptions and legal conse- 
quences reached in them. I am not sure if it was wise for Japan . 
to provide a separate commercial code. A commercial code is 
no more than a collection of rules descriptive of commercial 
usages and practices. That code should be merely the formula- 
tion of such principles as are observed by the commercial world. 
When commercial customs and practices, taken by themselves 
and considered as such, come into question, they require 
nothing more than modified applications of the principles of 
civil law and procedure; for the foundation of commercial trans- 
actions in contract, to which its principles have to be applied 
with more or less modifications. Article 1 of the commercial 
code says, that where there is no provision for regulating a 
commercial transaction, customary law relating to commerce 
shall apply, and where there is no such law, the provisions of 
the civil code shall govern. Thus it will be observed that the 
commercial code is auxiliary to the civil code, and hence the 
application of its rules as special law precedes that of the civil 
code. 

Book 1 of the commercial code contains some provisions 
which deserve your attention. The system of registration has 
been made compulsory in many respects, as the formation of 
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companies or other commercial bodies which are treated as cor- 
porations, or otherwise in relation thereto; also for recording 
the capacity of minors or married women, or persons employed 
to manage or assist in commercial business. There is no better 
system of notice than that of registration. The only thing to 
be desired is its easy working. 

It will be observed that the first book of the civil code gives 
general rules applicable to all legal relations and the definitions 
of leading conceptions of law. In enumerating the class of 
persons the position of foreigners has been co-ordinated with 
that of a native subject. Only their enjoyment of private rights 
may be limited by law or treaties, and what their exact position 
is must be gathered from them. The conception of corpora- 
tions and the extent of their rights and liabilities together with 
rules for their creation, management and winding up, have been 
clearly and most completely defined. A corporation is defined 
to possess rights, and assume duties, and it acts through its 
directors within the scope of its objects and is liable among 
other things for damages caused to others by their acts done 
within the limits of the corporate capacity. A firm or partner- 
ship is treated as a corporation, like a limited company, and it 
may sue or be sued as such like an individual. Its only differ- 
ence from a limited company is that the members of a firm must 
make up any losses, which cannot be covered with the partner- 
ship assets. This provision of the Japanese law deserves special 
notice, for it will save many of the questions which have so 
often arisen in your system of law. The legal conception of an 
artificial person has been made unequivocal and the degree of 
doubt and questions which might otherwise arise as experienced 
in your own system of law, has been considerably reduced. No 
corporate seal is essential, nor is any form prescribed for its 
acts, and consequently many frivolous questions are saved which 
might otherwise be raised. : 

The term ** thing’’ is defined to signify ‘* material thing,”’ 
land and fixtures thereon as immovable, everything else, includ- 
ing any claim payable to bearer, as movable, anything attached 
to another for its constant use as accessory, the former following 
the disposition of the latter. Considering the legal conceptions 
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with which the cqdes start, and Japanese legal nomenclature, no 
other distinction of things requires express definition. Japanese 
feudal lords held their fiefs of the imperial government through 
superior lords, no alienation of feudal property was permitted 
nor were legal notions and devices so advanced as to require 
different ways of tying down or parceling out feudal interests. 
There were no questions of life tenure, remainders, reversions or 
estate tails. There was no act of conveyancing which helped 
such a practice, and there was no occasion to resort to such de- 
vices as fines and recoveries, bargains and sales or other ficti- 
tious documents or proceedings. There was no chance for the 
development of such doctrines of equity as conversion, recon- 
version and some other intricate points, such as arise in connec- 
tion with the descent, administration, or distribution, of a mixed 
estate. Nor is there any necessity for abstract of title, search 
of title, nor separate deed for agreement or purchase. Titles 
to real estate are simple and they require no investigation for 
salejor other dealings in them. Deeds and other documents are ~ 


simple also; for simple direct provisions of the codes express 
the implication of law. Therefore no Japanese law documents 
have such expressions as ‘‘ heirs, executors, administrators or 


assigns,’’ nor ‘‘all the fixtures and appurtenances,’’ nor the 
premises.”’ 

Chapters on legal act, conditions, periods of time and limita- 
tions of actions have treated in like manner of general proposi- 
tions bearing upon these matters. What is legal act? What 
its validity? The effect of fraud, mistake or misrepresentations? 
What is legality? What the effect of a custom or public order? 
What act is void or voidable? What act may be canceled or 
ratified? What are conditions upon which an act depends for 
taking effect or losing force? What is time and how calendar 
computed in law? What limitation of time if pleaded bars a 
claim? The principles thus set forth have to be worked out by 
the Japanese bench and bar to suit Japanese circumstances. 
One great step in advance has been attained in separately treat- 
ing the act of agent done as representative for another and the 
mutual relation of principal and agent. These two totally dif- 
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ferent relations have been hitherto confused in so many codes 
or treatises. 

Provisions relating to possession and ownership and other 
rights in rem must be omitted now. General rules are: Such 
aright 7x rem as is recognized by law may be created or trans- 
ferred by an intention merely expressed; any loss or acquisition 
of such a right in an immovable, or any change in the nature 
thereof, must be registered in order to bind third persons; any 
such fact or change in respect of such a right in movables is 
effective against third persons by actual delivery only. The 
consequences of these few propositions are far-reaching in giv- 
ing facility to the protection of rights and practice of law. 

The first chapter relating to rights én personam treats of 
general rules applicable to the four kinds of obligations recog- 
nized by the civil code. Questions herein treated are: Obliga- 
tion in money or things which may not necessarily admit of 
computation in money —being acts of positive or negative 
character; how a thing to be appropriated or delivered as the 
subject of an obligation; in what currency to pay money for 
such purpose; how to compute interest; which form of satisfac- 
tion to choose where there are several forms and who to exercise 
its option — by resorting to a judicial proceeding where such a 
course is permitted; the time and mode of performance, com- 
putation in.money or otherwise; measure and kinds of damages ; 
penalty and liquidated damages ; subrogation arising from causes, 
such as abandonment in insurance; acts done to injure another’s 
property right and cancellation thereof: indivisible and joint 
obligations and respective rights and liabilities of parties there- 
to inter se or otherwise; surety, his liability and his right to 
reimbursement and defenses he may resort to; assignment of 
obligations and notice necessary for such purpose; and several 
forms of discharge, such as set-off, novation, release and merger. 
These general rules are applicable to any form of obligation in so 
far as their nature admits. Such mode of their treatment has 
the very great advantage of bringing into prominence the re- 
spective character of each obligation as defined in jurisprudence. 

The chapter on contracts lays down few propositions relating 
to proposals, or acceptance and their withdrawal; contracts 
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made from distant places; those offered by advertisement; 
obligations arising from bilateral contract; contracts subject to 
conditions; the responsibility of promisor where the subject of 
contract is injured by his act or otherwise; the act of a third 
person necessary to benefit by a contract made on his behalf; 
rescission andactnecessary therefor ; consequencesof act, neglect, 
delay or other causes upon contract and interest or other com- 
pensation thereon; time and notices required for rescission and 
extinguishment of the right of rescission. Rules relating to 
many other topics generally treated in a book on the law of 
contract have been relegated to chapters on obligations and 
legal acts. 

Nothing is mentioned of consideration as the essential element 
of contract. The Japanese law recognizes the existence of a 
contract merely from an intention expressed to create an obliga- 
tion by which one party is bound to do or not to do a certain act 
to the benefit or detriment of another, provided that its object is 
legal. No question of the adequacy of the subject of contract 
is entertained; it may be either in money or anything else, 
although it may not be estimated in money value. No form 
has been prescribed as a general rule as already explained. 
What mental energy was wasted and what progress in legal ideas 
sacrificed in theorizing upon these subjects with you! 

The Japanese principles of tort are embodied in sixteen arti- 
cles touching upon the grounds of liability; parties liable 
thereto; those entitled to claim damages; remedies and statu- 
tory limitation of such claims—reducible to the following 
propositions: A person other than a minor wanting in the 
power of discretion or of unsound mind not due to temporary 
insanity brought about by willful or careless conduct, who inten- 
tionally or negligently injures the right of another, whether in 
person, liberty, honor or property, is liable for damages arising 
from such act, whether such injury be capable of being esti- 
mated in money or not, the parents, spouses or children of the 
party affected thereby, including infants in the womb, being 
entitled to claim such damages. The liability may fall, how- 
ever, upon another person whose duty it is to supervise a minor 
or person of incapacity, unless it be shown that the supervision 
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was not neglected. Such a liability arises also where the party 
liable employs another for the purpose of a work unless the 
exercise of reasonable care could not have prevented the wrong- 
ful act or that such care was exercised in the selection of such 
agent or in the supervision of the work; the person who took 
over the supervision being himself liable in such case. This 
rule does not, however, prevent reimbursement being claimed 
from the actual wrong-doer. No person is liable for damages 
caused by a contractor of work whom he employs unless he was 
guilty of negligence in giving hisorder or instructions. The pos- 
sessor of a thing or animal or work is liable to damages arising 
from vice, defect or other causes existing therein unless he exercised 
reasonable care to prevent it, in which case the owner is liable, 
or unless some other person be shown to be responsible therefor. 
This rule, however, does not prevent reimbursement being 
claimed from another such person. Injury caused by a joint 
act of several persons makes them all liable to damages arising 
therefrom, whether they be abettors or accessories, even where 
it cannot be determined which of such persons is the actual 
author. No person is liable to damages unavoidably caused in 
resisting the unlawful act of another or in defense of his own 
rights or those of another, the injured party having the right to 
claim damages from the party committing the unlawful act. 
Damages are computed in money unless they be specially settled 
otherwise, any contributory negligence and special circumstances 
which the party liable foresaw or could have foreseen, being 
taken into consideration. In the case of defamation a redress 
is granted in a form other than money compensation as will be 
adequate for the purpose. Such « claim of damages must be 
made by the sufferer or his legal representative within three years 
of the injury and the wrong-doer being known, or of twenty 
years from the cause of action arising. 

What is fraud, diligence, negligence, etc., has been left unde- 
fined, wisely, I think, because the standard to be adopted for 
the Japanese purpose must be worked out agreeably to the life, 
habits and characteristics of the Japanese people. It will have 
been seen that actio personalis non moritur cum persona is the 
Japanese rule; its origin is due to the state of the family law 
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and the duty of support incumbent upon one’s relatives or the 
head of a family. 

It may be that these rules of tort seem so few to you who are 
accustomed to a large treatise on the law of tort such as you 
know in your country, but the underlying principles will be found 
on examination to be no more than what has just been stated. 
What is not included in these principles necessary to help their 
application has to be sought for among those laid down in the 
Japanese constitution, or other parts of the code, such as the 
chapters of property, obligations and family relations in so far 
as the nature of primary rights forming the foundation of tor- 
tious acts is concerned. The rules relating to damages are found 
in the chapter of obligations also. The immense size of your 
books on torts is therefore apparent only, the greater part of 
such treatises consisting mostly of minor rules and corollaries 
and distinctions made and arrived at in different decisions of 
your courts. 

Family relations treated in Book 4 are somewhat mixed and ~ 
backward, for its provisions aimed at two things, the preserva- 
tion of the old family and the protection of the individual rights 
of its members. A Japanese family and its composition are 
one of the peculiarities of the Japanese law, a relic of the old 
system, more or less modified to meet the modern requirements. 
Japanese law is yet ancient in this, that it has been prepared to 
meet the wants of a society in the course of transition from the 
old to the present stage of progress. Japanese society is com- 
posed still of units of families not of individuals. Elaborate rules 
have been made for keeping up the entity called the ‘* family” 
itself and its main or other branches, rather than the rights of 
the individuals, because it has been thought best for the 
interests of society that it should be so. There is no other 
department of law which enters so closely into the heart and 
foundations of society as the law of family relations. The 
code has not, however, ignored entirely the position and rights 
of individuals, for it is only nominally that a member of a 
family is subject to its head. If he be of age, he is practi- 
cally free to own property and do whatever he pleases, except in 
a few cases where the consent of the head is necessary by law. 
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Although every care has been taken to preserve the old family 
idea, the integrity of the system cannot possibly continue for 
many generations to come. The process of disintegration is 
already going on slowly. The family law and consequently the 
laws of succession have had two lines to keep in view in settling 
rules to govern different topics which fall under their respective 
provinces. 

Japanese family relationship is complicated by the mixed 
nature of its composition. Adoption places an adopted person 
in exactly the same position and gives him exactly the same 
rights and duties as if he were a blood relative. An adoption 
may be dissolved by agreement as in the case of divorce. The 
word ‘* family’’ in Japanese law does not mean solely a group 
of persons composing a family descended from a common 
ancestor. It is larger than your family and comprises more than 
one family, indeed a number of separate households may happen 
to be inone family. It may include not only husband and wife, 
father and mother, sons and daughters, brothers and sisters, but 
also lineal ancestors and descendants of many generations, and 
even strangers who are not related to the family atall. In legal 
phraseology we may say the Japanese family consists of the 
head, either male or female, and his or her consort, and all its 
members, whether blood relatives or not, in fact, of all those 
who belong to or have been admitted into the family, and whose 
names are entered and kept in the record of family registration. 
The head of a family is not necessarily always the parent of its 
members; he may be a son after his father’s death or retire- 
ment from the position, or even a daughter. A parent may 
sometimes not be legally the head but a member of a family 
only, yet he exercises a certain parental authority over his own 
children, subject to the final authority of the head, and there 
thus exifts an imperium in imperio. 

The members of one and the same family bear the surname 
and they are subject to its head. His authority consists of the 
right to veto marriage, adoption, divorce or dismissal of mem- 
bers; to sanction their return to the family; to direct their resi- 
dence, to admit an illegitimate child of a member into the family, 
or of his relatives who are members of another family, or for a 
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quondam member to leave the family he has joined, in order to 
join another family; for 2 member to succeed to another family, 
to establish a branch of the family or to resuscitate the main or 
other branch of the family or that of a relative. The head has 
the right of holding property where it is uncertain whether it 
belongs to him or the members; to expel members from the 
family ; to nominate the legal heir by will or acts inter vivos 
subject to the orders of the court, to act as a guardian of a 
member of the family in certain cases, to nominate his heir 
where there is none. The headship is lost by his death, retire- 
ment being allowed only in certain cases, by his marrying a 
woman who is the head of another family, by the loss of his 
nationality or leaving the family, by the dissolution of the mar- 
riage or adoption by virtue of which he has become the head. 
He is absolutely and under all circumstances bound to support 
all members of the family. Lineal blood relatives, brothers and 
sisters, and one of a married couple, and the lineal ascendants of 
either of them of the same family are mutually liable to give 
support or provide education in favor of such a person unable to 
do so by his own labor or resources, either by providing means 
or taking charge of the person, at their option, but subject to 
the order of the court. The extent of the help is regulated by 
the requirements of those needing the help and the means and 
position of those liable to do the duty. Rules for certain orders 
of priority and contribution are prescribed where there is more 
than one person of the same rank in such need, or more than 
one person in the same rank bound to render the assistance. 
No brother or sister is entitled to such help unless in case he or 
she needs it without his or her fault. 

A Japanese woman is free and independent. She can be the 
head of a family and exercise the authority due to that position, 
even after marriage unless her husband take her place by agree- 
ment. She can exercise parental authority. If married she is 
bound to support her husband. If single, or a widow, she can 
adopt, or if married, is entitled to be called upon to give con- 
sent to an adoption by her husband. She can be a guardian or 
curator or member of family council. She can inherit, hold 
and manage her separate property as settled by ante-nuptial 
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arrangement. A property acquired before marriage or in her 
name during coverture, belongs to her as separate property. If 
a property be doubtful as to which of the married persons it 
helongs, it is presumed to belong to the husband or to the 
female head of the family. No ante-nuptial contract not regis- 
tered before notice of marriage is given, can be set up by mar- 
ried persons against their successors or third persons. No 
change in the contract is allowed after such notice. A partition 
of their joint property may be made by application to the court, 
which should be registered in order to bind third persons. A 
husband manages the property of his wife, but she may do it 
herself if he is unable to do so; he may use its fruits while so 
doing, but she may by application to the court cause him to 
deposit a suitable security. He must obtain her consent for 
contracting a debt in her name, assigning her property, giving 
it as security, or letting it. A Japanese marriage is civil. 
Divorce may be effected by the court as with you, or by mutual 
consent. No judicial separation is recognized, nor is a breach 
of promise ever heard of, there being no such thing as an 
engagement, nor any time generally allowed to elapse between 
the contract of marriage and its ceremony. 

There are, therefore, two kinds of family, legal and natural, 
and consequently there are two forms of succession, one to the 
family inheritance and the other to the property of a deceased 
person. The former may be considered similar to succession to 
real estate, and the latter to personal estate, in English law; he 
or they who succeeded to the properties taking the place of ad- 
ministrators in the latter case, while the heir at inheritance takes 
implicitly all responsibility thereto. 

The Japanese law of wills need not tax your attention. In 
old times there was hardly any system of will. It was only a 
sort of instruction left to the heir or other relatives directing 
the distribution of property; for the inheritance of family was 
regulated solely by law and custom. The law of wills has 
adopted practically the rules of French law as to the three 
forms. Itis too soon to predict what will be the course of growth 
of this part of the law. It can only be tested by the vitality, 
prosperity and ingenuity of the Japanese people and lawyers. 
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The codes have been in operation for nearly five years. The 
cry has been raised of unpractical application, misconceived 
judgments, and delays of administration. Those who know 
what judicial administration is will agree with me that such a 
ery is unreasonable, considering the course of history already 
sketched to you; but it is a good warning to politicians, states- 
men, diplomats and the people generally, that everything has 
its own laws and these fundamental laws cannot be subverted. 
Neither was Rome nor the laws of her citizens built in a day- 
No suddenly superimposed law can answer the purpose of jus- 
tice. It is a well-known fact that the court of justice is the 
workshop in which the law is cut and made to fit the purpose of 
its function. No code of law, whether primitive or advanced, 
can really grow into a practical system unless it be passed 
through the crucible of investigation and application carried on 
between contending parties and controlled by judicial authority. 
Japanese law and justice had no chance to go through such a 
workshop. 

Many people may think that with a code of law, all that judges 
and lawyers have to do is to apply logically and consistently the 
principles laid down in the code, only aiming at harmonizing 
their application to satisfy the ever-varying and increasing wants 
of the progressive Japanese people. But the task is not so easy ; 
nay, it is the most difficult work. No lawyer of any experience 
will agree to the feasibility of such a suggestion. Statesmen 
and diplomats thought that as soon as Japan had her codes of 
law prepared and put into operation, and courts of law organized, 
her judicial administration would be unfailing, but they made a 
miscalculation. In so far as the provisions and arrangements of 
the codes go the Japanese codification is apparently perfect. The 
Japanese Civil Code might be called one of the masterpieces of 
modern legislation, but the use of codes consists in their practical 
application. The administration of justice is not a mere process 
of bare logical deduction, a cataloguing of simple deductive facts 
and legal propositions, without defining their logical affinity, nor 
is it merely the laying down of legal conclusions and stating the 
facts adaptable to such conclusions. The judgment in law con- 
sists of decisions arrived at by the most strict logical process of 
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reasoning. It is the example of the highest inductive conclusion. 
Did not Professor Holland say, that the chief practical difficulty 
of the lawyer and the judge is not the apprehension of principles, 
but the application of principles to facts, and that the best con- 
structed. code cannot remove this difficulty? To mature a code 
such as ours and to fulfill its true aims, requires the same breadth 
of logic and practical application as is the case with an advanced 
system of jurisprudence. 

When Chief Justice Marshall had to expound the Constitu- 
tion, he was no stranger to it, was one of those who contributed 
to its acceptance, assisted in its adoption. His mind and 
thought were with the ideas of the times and he understood the 
men and affairs of his time. For after all, the Constitution 
was the outcome of the necessities of the time. All the 
then current legal and political thoughts produced it. The 
written Constitution of your country was an_ indispensable 
necessity, but all its materials were already there. It simply 
represented the then current ideas as conceived by your repre- 
sentative statesmen. However, such was not the case with the 
Japanese codes. To borrow the ideas of Hon. J. F. Dillon, 
who addressed you two years ago on the occasion of your com- 
memorative celebration of that great judge and lawyer, in Japan 
there are no precedents nor authorities. There are no native 
sages of law nor judicial opinions nor judgments from which to 
ascertain the right meaning of the codes and to declare and apply 
their provisions, and faithfully to carry out the intention of 
legislation. There was no accumulated and recorded wisdom 
of ages as an unfailing and sacred deposit from which to 
draw the principles to guide the inquiries, understanding and 
judgment of the bench and bar. It may perhaps be thought 
that it is a great advantage to Japan in the present stage of her 
progress to possess her code, but this is not so, It is beyond 
our power to attain to perfection with ease and rapidity; every 
one has to grow, to learn, and to reap his experience for himself. 
There is no difference in this respect between a man and human 
institutions. There is an incalculable benefit to be derived from 
that exercise of the faculties when a man gropes his way in the 
dark labyrinth of a mental and moral wilderness, feeling his way 


} 
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cautiously and with prudence, if haply he may light upon the 
true path to follow. The gift of codes at this early stage has 
been no boon to Japan. We have in Japan no Marshall, no 
Story, none of the great jurists who laid the foundations of 
your law and constitution. Nor has it as yet been possible for 
us to gather either the accumulated stores of experience or to 
produce the men of original or creative power and character in 
whom those stores are embodied, and by whom alone even the 
most perfect of codes can be successfully administered. 
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THE RIGHT OF THE AMERICAN CITIZEN TO 
EXPATRIATE. 


Expatriation has been defined to be the voluntary abandon- 
ment of, and the renunciation of allegiance to, one’s native or 
adopted country, and becoming the citizen or subject of another 
country.! 

It will be seen from this definition of the term that expatria- 
tion involves two separate and distinct acts: (1) The renunci- 
ation of the rights and the obligations of citizenship under one 
sovereignty; and (2) the acquisition of such rights, with the 
attendant obligations, under another sovereignty. 

It is evident, therefore, from the very nature of the acts in- 
volved in the exercise of the right, that friendly relations 
between the nations are promoted by the recognition of common 
rules of international law, or by treaty relations between the 
respective nations concerning the rights and the status of those 
of either nation who would exercise this privilege. The United 
States, profiting by her early, and, indeed, by her comparatively 
recent, experience in international difficulties founded upon this 
question, has consummated treaties with many of the foreign 
powers which determine and define the status and the rights of 
citizens who have become naturalized by either of the contract- 
ing powers. 

Expatriation is a right tantamount, at least, and indeed has 
been said to be antecedent and superior, to the right of society; 
the law of nations recognizes it,? and the modern nations of the 
world have sanctioned it, either by their codes or by their 


1 Bouvier’s Law Dictionary, tit., Naturalization, 14; Webster on Nat- 
Expatriation; Anderson’s Law Dict., uralization, 20; 8 Opinions Atty.-Gen 
tit., Expatriation; Century Dict., tit., U.S. 139; 9 Opin. Atty.-Gen. U.S. 62. 
Expatriation; 6 Amer. & Eng. Ency. 2 Twiss Law of Nations, 231; 
of Law (2 Ed.), 30; Morseon Citizen- Morse on Citizenship, 48. 
ship, 122, and cases cited; Howell on 
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course of action, to varying extents. The function of society 
is to overcome defects in individual existence, and when social, 
political or other environment ceases to conduce to the good of 
the individual, then it is that the individual may seek the 
society which can afford him what the conditions of his welfare 
and his happiness demand. It is a natural right, included within 
the larger right of the ** pursuit of happiness’’ which the 
fathers of this nation have declared to be ‘ inalienable.’’ ! 

Right, not might, is the dominating principle of modern socie- 
ties. Formerly the rule was otherwise. Rights, if they were to 
be exercised at all, were frequently required to be exercised only 
in defiance of arbitrary power. Thus, a whole nation of 300,000 
Tartars, in the year 1771, exercising its right to expatriate 
against the consent of a tyrannical government, emigrated from 
the banks of the Wolga, in Russia, and, after vicissitudinary 
fortunes, took up its abode within the dominions of the gener- 
ous and hospitable Emperor of China.? 

The maxim of the common law of England was, ‘* nemo potest 
exure Patriam,’’ or, to render it freely, once a British subject, 
always a British subject.* Having been born within the juris- 
diction of the British sovereign, one’s nationality and allegiance 
became fixed forever, — one must continue always a subject of 
that sovereign. Neither naturalization abroad, nor even abjura- 
tion of allegiance to the British crown, could extinguish the 
allegiance of the British subject and the obligations of citizen- 
ship under that government. 

As Professor Cutler‘ has said, ‘‘In fact, the only way 
by which a British subject could become an alien was by act of 
Parliament * * * or by beinga resident in a portion of the 
dominions of the British Crown which was ceded to, or con- 
quered by, a foreign state, or, what is the same in effect, had its 
independence recognized.”’ 


1 See Declaration of Independence. tion, 11; 1 Blk. Com. 370; Storie’s 
2 See Thomas DeQuincey’s Flight Case, 3 Dyer, 300b; Fitch v. Weber, 6 
of a Tartar Tribe. Hare, 51; 6 Amer. & Eng. Ency. of 
3 Twiss Law of Nations, Sec. 203; Law (2 Ed.), 30; 2 Kent’s Com. 42; 
Howell on Neutralization, 7; Morse Cockburn on Naturalization, 50. See 
on Citizenship, 159; Calvin’s Case,7 60 Alb. Law Journal, 112. 
Coke, 1; Cutler’s Law of Naturaliza- * Cutler Law of Naturalization, 11. 
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The doctrine of inalienable allegiance is generally recognized 
to have grown out of the feudal system, finding support upon 
the principle of force, the fundamental principle of that 
system.!. The government of England being founded upon con- 
quest, in the very nature of things we should expect an oath 
of fidelity to be exacted from the conquered by the conqueror ; 
and from this, perhaps, arose the further usage of requiring 
a similar oath of allegiance from the followers of the conquering 
lord as they dispersed themselves throughout the subjugated 
territory. 

During the feudal régime might was the principal ingredient 
of government. The allegiance of the underlings to the lord 
was indispensable to the existence of the system; hence, the 
importance of the right to transfer such allegiance, which, 
later, gave shape to the policy of the British government against 
the right of the subject to expatriate. 

Thus the law of England continued until, by an act of Par- 
liament,? in 1870, the more modern and more nearly universal 
doctrine of the right of the citizen or subject to elect where he 
shall reside, and to whom he shall pledge his allegiance, was 
fully and completely recognized. 

Rome also, in her earliest days, did not concede the right of 
her citizens to transfer their allegiance, but later in her history 
did, and to this policy, more than to all others, has Cicero 
attributed the liberty of the Roman citizen. Ancient Greece 
also did not recognize in ‘her citizens the right to expatriate.‘ 

Since the French Revolution, the continental nations of 
Europe have generally recognized, subject to certain limitations, 
the right of the citizen to abandon his government and to be- 
come the citizen of another when he chooses so to do.® 

The United States, with respect to the right of an alien by 
birth to acquire citizenship under this government, has, from its 


1 Rawle on the Constitution, 86-91; on Citizenship, 41-42 and note; Cutler 
Stoughton v. Taylor; 2 Paine C. C. Lawof Naturalization, 12. 


655, 661. 4 Wachsmuth’s Historical Antiqui- 
233 Vict. Ch. 14. See Morse on ties of the Greeks, Vol. 27, Sec. 33 
Citizenship, 159. (Woolrych’s Trans.). 


8 Cicero Oration for Balbus; Morse 5 Foreign Relations of the U. S. 
(1875), part. 2, 1280-1282. 
VOL. XXXVII. 13 
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earliest history, recognized the doctrine of expatriation in 
opposition to the English doctrine of perpetual allegiance. 
Since 1790, there has been continuously to date a law upon 
the Federal statute books under which the rights of American 
citizenship may be acquired, regardless of the consent and the 
policy of the nation from which the applicant for citizenship 
has emigrated. 

The history of the United States is that of an asylum for the 
oppressed and ill favored of the monarchial nations of the globe. 
More than that of any other nation has its population been 
augmented by the vast influx of foreigners, who have been most 
hospitably received into our body politic as ettizens, with equal 
rights with those who are native born. In view of this central 
fact of American political life, it is surprising to note the view 
entertained by the judiciary in its earlier history, in opposition 
to the practical policy of the political departments of the 
government. 

Eminent authority early announced the rule of this country 
to be, that the American citizen cannot expatriate himself with- 
out the consent of the government. Mr. Chief Justice Ells- 
worth is reported to have decided, upon the trial of Isaac 
Williams,! in 1797, for accepting a commission under the 
French republic and committing acts of hostility and violence 
against the British government, that the defendant could not 
be permitted, in justification of his acts, to show that, by 
his own voluntary acts he had ceased to be a citizen of the United 
States and had become a citizen of France; unless he show (1) 
the consent of this government to his expatriation, or (2) the 
default of this government to afford him the protection which 
he, as a citizen, was entitled to demand. In this case it was 
urged that the consent of the United States to the expatriation 
of its citizens was to be implied from the American policy 
of naturalizing foreigners. In denying the correctness of, 
this position, the court says: ‘* When a foreigner pre- 
sents himself here, and proves himself to be of good moral 


1 1 Tucker’s Blackst. Com. (App.) Hall’s Law Jour. 461; Fed. Cases, 
436; 3 Natl. Magazine, 254; 2 Cranch, No. 17,708. 
note, p. 82; Whart. St. Trials, 652; 4 


XUM 


XUM 


RIGHT OF THE AMERICAN CITIZEN TO EXPATRIATE, 195 


character, well affected to the Constitution and government of 
the United States, and a friend to the good order and happiness 
of society, if he has resided here the time prescribed by law, we 
grant him the privilege of a citizen. We do not inquire what 
his relation is to his own country; we have not the means of 
knowing, and the inquiry would be indelicate; we leave him to 
judge of that. If he embarrasses himself by contracting contra- 
dictory obligations, the fault and the folly are his own. But 
this implies no consent of the government that our citizens should 
expatriate themselves.”’ 

Mr. Justice Story, in the course of his opinion in Shanks 
v. Dupont,’ said: ‘** The general doctrine is, that no person[s] 
can, by any act of their own, without the consent of the gov- 
ernment, put off their allegiance and become aliens.” 

In the case of the United States v. Gillies,? decided some- 
what earlier, in an opinion by Mr. Justice Washington for the 
Circuit Court, it was held that one may obtain a foreign domicile, 
which will impress upon him a national character for commer- 
cial purposes; * but it was doubted whether a citizen of the 
United States can throw off his allegiance to his country ‘* with- 
out some law authorizing him so to do.”’ 

In Jansen v. The Brigantine Vrow Christina Magdalena,‘ 
Judge Bee of the Circuit Court said: ‘* For my own part, I do 
not deny generally, Talbot’s right to expatriate himself, and 
become a citizen of another country.’’ But it was there held 
that, whether the right of expatriation did exist, under the facts 
there was no ground upon which there could be said to be an 
expatriation. Upon appeal to the Supreme Court of the United 
States, the judgment of the Circuit Court was affirmed, under 
the title of Talbot v. Jansen,® but the court did not intimate 


13 Pet. (U. S.) 241, 245, L. Ed. 
Vol. 7, p. 666. 

2 Peters C. C. U. S. 159; 3 Wheel- 
er’s Crim. Cas. 308, Fed. Cas. No. 
15,206. 

3 See, to the same effect: Murray 
v. The Schooner Charming Betsy, 
2 Cranch, 64, 120, 2 L. Ed. 208, 
227. Before the enactment of the 


British statute supra, the courts of 
England had gone thus far, in several 
decisions. See Scott v. Schwartz, 
Comyn’s Rep. 677, and Wilson v. 
Marryat, 8 Term Rep. (Dunf. & East) 
31. 

4 Bee (U. 8. C.C.) 11, 25. 

5 3 Dallas, 133, 154-155. 
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that the right existed, holding only that, even if the right could 
be claimed by citizens of this country, a temporary absence 
from the country to pursue a purpose unlawful and criminal and 
opposed to the law of nations did not constitute expatriation. 

In the Talbot case, wherein the opinions of the members of 
the court were delivered seriatim, Mr. Justice Iredell expressed 
the opinion that the right of expatriation does extend to the 
citizens of this country and that a recognition by Congress of 
the right by express legislation is not essential to the existence of 
the right; but that it is a right which the sovereign people may 
regulate. ‘* As every man,’’ the learned justice remarked, ‘* is 
entitled to claim rights in society, which it is the duty of the 
society to protect, he in turn is under a solemn obligation to dis- 
charge those duties faithfully which he owes as a citizen to the 
society of which he is a member, and as a man to the several 
members of the society, individually, with whom he is associated.”’ 

Stoughton v. Taylor! is the only Federal case affirming this 
right, decided prior to the act of Congress of 1868,? that - 
can be dignified by the title of a decision upon this question. 
There it appeared that Taylor had become a naturalized citizen 
of the United States, and it was insisted that he was to be treated 
as still a citizen. The evidence showed that Taylor had emigra- 
ted from the United States more than twelve years before, and 
four years after emigration had sworn allegiance to another gov- 
ernment, entering its service and remaining in it continuously to 
the date of that inquiry. It was held that, under this evidence, 
Taylor was no longer to be considered a citizen of the United 
States, the court saying: ‘*In this country expatriation is con- 
ceived to be a fundamental right. As far as the principles main- 
tained and the practice adopted by the government of the United 
States is evidence of its existence, it is fully recognized. It is 
constantly exercised and has never in any way been restrained.”’ 
The court, however, does not notice any of the earlier cases 
that seem to doubt or to deny the right, nor, indeed, is any 
authority cited to sustain the proposition stated. 

In a number of early cases before the federal Supreme Court, 


1 2 Paine C. C. 655, 661. 2 Infra. 
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the question has been referred to as one of some difficulty and 
uncertainty, but in each case a decision of the question has been 
avoided.! 

In the United States, we have the anomaly of a sovereignty 
within a sovereignty and, therefore, a citizenship of the States, 
and a citizenship of the United States.2 The Fourteenth 
Amendment of the Federal Constitution, however, requires that 
citizenship under the laws of the national government shall con- 
stitute one a citizen of the State, also, wherein one resides. The 
States, therefore, may recognize persons resident therein as 
citizens thereof who are not citizens of the United States. But 
they cannot refuse to recognize as citizens of the State those who 
are recognized as citizens by the national government. Asa 
corollary of these propositions, the States cannot insist that the 
citizen has expatriated himself unless there has been an expa- 
triation such as is recognized by the Federal law. It will be 
seen, therefore, that with us citizenship is, to a very great extent, 
a national, and not a local, question. However, I deem them 


of sufficient importance upon the general subject to notice the 
decisions in the State courts, relating to this question. 

The Massachusetts court, in <Ainslee v. Martin,’ Mr. Chief 
Justice Parsons speaking for the court, seems to have recog- 
nized the common law rule as obtaining in that commonwealth. 
In that case it was said: ‘* Protection and allegiance are recip- 


rocal. The sovereign cannot refuse his protection to any sub- 
ject, nor discharge him from his allegiance against his consent ; 
and he will remain a subject, unless disfranchised as a punish- 
ment for some crime.’’ ‘So, on the other hand,’’ the learned 
Chief Justice continues, ‘* he can never discharge himself from 
his allegiance to his sovereign, unless the protection which is due 


1 See Murray v. The Schooner 
Charming Betsy, 2 Cranch, 64, 120, 
2 L. Ed. 208, 227. In Talbot v. Jan- 
sen, 3 Dall. 133, 153-154, the court 
observes that: ‘“‘A statute of the 
United States relative to expatriation 
is much wanted.’’ See, also, Mes- 
sages and Papers of the Presidents, 
Vol. 7, pp. 345-347. See, further: 


The Santissima Trinidad, 7 Wheat. 283, 
347-348; Miller v. The Resolution, 2 
Dallas, 1,10; Inglis v. The Trustees 
of the Sailors’ Snug Harbor, 3 Pet. 99; 
McKinney v. Savigo, 18 How. (U. 8.) 
235, 238. 

2 Talbot v. Jansen, supra. 

39 Mass, 454. 
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to him is unjustly denied him.’’ Concluding, it was said: ‘* The 
demandant must, therefore, be deemed a subject and not an 
alien, it not being alleged that he has been expatriated by virtue 
of any statute or any judgment of law.”’ 

A different rule is announced by the courts of some of the 
other States. An instructive case is that of Alsberry v. Haw- 
kins,' decided in 1839. There it appeared that Thomas Alsberry 
and Leah, his wife, citizens of Kentucky, had emigrated there- 
from in 1824, to the province of Texas, where the said Thomas 
died in 1826. The widow continued to reside in Texas until the 
summer of 1836, when she returned to Kentucky to visit her 
daughter, intending, however, to return to Texas as her home. 
While thus in Kentucky she filed a bill in chancery for dower in 
land which had been purchased for her husband during her 
coverture, prior to their removal to Texas. Her claim was 
resisted on the ground that she had ceased to be a citizen of 
that State. The Circuit Court was of the opinion that she had 


become an alien, and dismissed her bill. The Court of Appeals 


affirmed the action of the lower court, and in the course of the 
opinion said: ** Whatever may be the speculative or practical 
doctrines of feudal governments or ages, allegiance in these 
United States, whether local or national, is, in our judgment, 
altogether conventional, and may be repudiated by the native as 
well as adopted citizen with the presumed concurrence of the 
government without its formal or express sanction. Expatria- 
tion,’’ the court continued, ‘* may be considered a practical 
and fundamental doctrine of America. American history, 
American institutions, and American legislation all recognize 
it. It has grown with our growth, and strengthened with 
our strength. The political obligations of the citizen may 
forbid a renunciation of allegiance by his mere volition 
or declaration at any time, and under all circumstances. 
And, therefore, the government, for the purpose of preventing 
abuse and securing public welfare, may regulate the mode of 
expatriation. But when it has not prescribed any limitation on 
the right, and the citizen has, in good faith, abjured his coun- 


1 9 Dana, 177; see Moore v. Tisda'e, 44 Ky. (5 B. Mon.) 352. 
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try and become a subject or citizen of a foreign country, he 
should, as to his native government, be considered as denational- 
ized, especially so far as his civil rights may be involved and at 
least so long as that government shall seem to acquiesce in his 
renunciation of his political rights and obligations.” ! 

In Jackson v. Burns,’ the Supreme Court of Pennsylvania, 
in an early case, expressed the opinion that the doctrine of 
perpetual allegiance was incompatible with the constitution of 
that State. 

Mr. Justice Cabell, of the Virginia court, in Murray +. 
M’Carty,’ delivered himself as follows: ‘* Nature has given to 
all men the right of relinquishing the society in which birth or 
accident may have thrown them, and of seeking subsistence and 
happiness elsewhere; and it is believed that this right of emi- 
gration or expatriation is one of those ‘inherent rights,’ quoting 
from Grotius ‘ of which, when they enter into a state of society, 
they cannot, by any compact, deprive or divest their posterty.’ 
But, although municipal laws cannot take away or destroy this 
great right, they may regulate the manner and prescribe the 
evidence of its exercise.”’ 

It is proper to observe, however, that Virginia and Pennsyl- 
yania, prior to the adoption of the federal Constitution, and 
later, Kentucky, had by their positive laws recognized the right 
of the citizen, so far as his State citizenship was concerned, to 
expatriate at his will; although, it is not clear that, at the 
time of the decision of Murray v. M’Carty,‘ this legislative 
provision was in force in Virginia. Also, it is significant 
that Judge Cabell in concluding his opinion remarked that, if 
a citizen should bona fide quit the State and become a citizen 
of some other sovereignty, he should lose his citizenship in 
Virginia, notwithstanding his failure to comply with the expatri- 
ation act of that commonwealth, were it in effect. It is to be 


1 The Constitution of Kentucky legislative enactment in force in that 
contained a provision that ‘‘emigra- State, as influencing, orconducing to, 
tion’? from the State should not be _ the opinion of the court. 
forbidden. However, the decision 2 3 Binney, 75, 85. 
does not refer to this provision as 8 2 Munf. 393, 396-397. 
meaning ‘‘expatriation’’ or to any 4 Supra. 
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observed also, that Judge Roane, in his separate opinion in this 
case, while inclining to the view that the legislature might pre- 
scribe and had prescribed the evidence of the exercise of the 
right, and that in no other manner could the citizen expatriate, 
remarked that ‘the legislature of Virginia has not presumed 
to confer this right (of expatriation) upon her own citizens, it 
being one of paramount authority, bestowed on us by the God 
of Nature.’’! 

It seems to have been the opinion of the Mississippi court, in 
Woolridge v. Wilkins,’ that the right to expatriate existed in the 
citizens of that State. In Beavers v. Smith,? the Alabama court 
observes that the question is an unsettled one; and in Lynch v. 
Clark,‘ without deciding the question of the existence of the right, 
the New York court observed ‘that the authorities in our 
courts are much divided ’’ upon this proposition, and that many 
authorities of great weight are adverse to the right to expatriate. 

The view, that the right of expatriation is a natural and inher- 
ent one, subject to reasonable regulation of the manner and 
the time of the exercise thereof for the safety and security of 
the society, but that the legislature cannot take it wholly away, has 
been shared by other eminent authority, not judicial, however. 

The Honorable Caleb Cushing, as Attorney General of the 
United States, in an able opinion,® has expressed the view, that 
the assumption of a natural right of emigration, without possible 
restriction in law, can be defended only by maintaining that 
each individual has all possible rights against society, and that 
society has none with reference to the individual. He says: 
** As a question of natural right, emigration belongs to the gen- 
eral category of those elements of individual happiness which 
every citizen is entitled to pursue, but in subordination always 
to the general welfare. 

‘* The society,’’ he continues, ‘* cannot absolutely take away 


1 Mr, Justice Iredell, also, in Talbot 2 3 How. (Miss.) 360, 367. 
v. Jansen, supra, expressed the view 3 11 Ala. 20. 
that a citizen of Virginia could expa- 41 Sandf. Ch. 583, 657. 
triate himself only by complying with 5 8 Opinions Atty.-Gen. U. S. 167. 
the provisions of the act of that State, 
concerning expatriation. 


RIGHT OF THE AMERICAN CITIZEN TO EXPATRIATE. 201 


this right, but may regulate it in such a way as to reconcile the 
interest of the individual and the community.”’ 

Mr. Attorney General Black, in 1859, in an official opinion,! 
very vigorously and very learnedly maintains that the common 
law doctrine of perpetual allegiance is opposed to the law of 
nations, to the spirit and the genius of American institutions, 
and that the right of every American citizen to throw off his 
allegiance to this government and to substitute another, is incon- 
testable. He insists, however, that the society may place cer- 
tain restrictions, already referred to, upon the exercise of the 
right. 

‘¢ The right of expatriation,’’ said Mr. Cass,? in 1859, ** can 
not, at this late day, be denied or doubted. The idea has been 
repudiated since the origin of our government that a man is 
bound to remain forever in the country of his birth, and that he 
has no right to exercise his free will and consult his own happi- 
ness by selecting anew home. The most eminent writers on 
public law recognize the right of expatriation. This can only 
be contested,’’ he continues, ‘* by those who, in the nineteenth 
century, are still devoted to the ancient feudal law with all its 
oppression. The doctrine of perpetual allegiance is a relic of 
barbarism which has been gradually disappearing from Christen- 
dom during the last century.’’ 

_ The federal Constitution confers upon Congress the power to 
provide a uniform rule of naturalization, which by implication 
confers upon the same body the power to enact laws of dena- 
tionalization.* The federal policy, however, as indicated by 
positive legislation by Congress, continued unexpressed until the 
Act of July 27, 1868 was adopted. The preamble of this 
act recites that ‘‘ the right of expatriation is a natural and 
inherent right of all people, indispensable to the enjoyment of 
the rights of life, liberty and the pursuit of happiness.”’ 

By the first section of the act, it is provided that ‘* any delara- 


19 Opinions Atty.-Gen. U. S. 356. Marcy, given by the same author, 
2 See Webster’s Law of Citizen- Webster’s Law of Citizenship, 92. 
ship, 93 (from which this quotation is ® See Lynch v. Clark, supra. 
taken); see, also, the opinion of Mr. 415 U. S. Stat. at Large, 223, 224; 
Secs. 1999-2001, Stat. U. S. 1878. 
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tion, instruction, opinion, order or decision of any officers of 
this government which denies, restricts, impairs, or questions 
the right of expatriation is hereby declared inconsistent with the 
fundamental principles of this government.”’ 

The act then proceeds to define and to declare the intention 
of the national government to protect, the rights of its natur- 
alized citizens that may reside or be in foreign countries of 
which they formerly were citizens. It does not in terms 
confer upon American citizens, the right to expatriate, nor 
does it, in language of any degree of pertinency, refer to 
the rights of our citizens to expatriate themselves; nor does it 
prescribe what shall constitute proof of expatriation should it be 
intended to confer upon our citizens, or to recognize in them, 
this right which it is declared is inherent and inalienable. 

Restricting the effect of the preamble and section one of 
the act to the subject-matter thereof, it would seem to follow 
that, the act only states the ground upon which Congress pro- 
poses to protect the rights of naturalized American citizens; 
and that, if the right to expatriate exists in American citizens, 
it is so only by implication from the national policy toward the 
citizens of other nations who would become naturalized American 
citizens. We have seen, however, that in Williams case! Mr. 
Chief Justice Ellsworth expressly denied that a policy toward 
our own citizens was to be implied from our policy toward the 
citizens of other nations to be similar thereto. 

The question seems not to have been settled in the opinion of 
President Grant, for in 1873 we find the Attorney General of 
the United States called upon by the President for an opinion as to 
whether the executive should, in view of the act of Congress of 
1868, supra, give effect to an act of expatriation by a citizen of 
the United States. The opinion of Mr. Attorney General Wil- 
liams consisted of the following: ‘*‘ My opinion is that the 
affirmation by Congress, that the right of expatriation is ‘a 
natural and inherent right of all people’ includes citizens 
of the United States as well as others, and the executive 
should give to it that comprehensive effect.’’? In his annual 


1 Supra. 2 14 Opinions Atty.-Gen. U. S., 295, 296. 
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message of 1875, the President states! that, ‘* The United 
States was foremost in upholding the right of expatriation and 
was principally instrumental in overthrowing the doctrine of 
perpetual allegiance,’ but calls attention to the fact that Con- 
gress, although declaring that the right is a natural and inherent 
one, has failed to provide what formalities shall work a change 
of allegiance; and urges that this and other kindred matters 
should be determined ‘that no doubt should exist on such 
questions.”’ 

Mr. Chancellor Kent? prior to the act of Congress, supra, 
after a review of the American authorities, concludes as follows: 
‘©The better opinion would seem to be, that a citizen cannot 
renounce his allegiance to the United States without the per- 
mission of the government, to be declared by law; and that, as 
there is no existing legislative regulation on the case, the rule of 
the English common law remains unaltered.’’ It may at least 
be considered doubtful whether the act of 1868 supplies the 
necessary ‘‘ legislative regulation ’’ which this learned commen- 
tator considers to be indispensable to the right of the American 
citizen to expatriate, and which the federal Supreme Court has 
seemed to indicate must be the source of the right.* 

However, in In re Look Tin Sing,‘ decided since the act of 
Congress, supra, and since the ratification of most of our treat- 
ies upon this subject with foreign nations, it was held by the 
Circuit Court of the United States for the District of California, 
Mr. Justice Field delivering the opinion of the court, that the 
naturalization laws of the United States proceed upon the theory 
‘*that anyone can change his home and allegiance without the 
consent of his government,’’ and that this right was accorded to 
citizens of the United States who desire to transfer their allegi- 
ance, as well as to those who desire citizenship with us. The 
rule stated in this case was recognized and followed in 
Brown v. Dexter,® in which the Supreme Court of California 
observed, that no doubt was entertained that a citizen of this 


1 See Papers and Messages of the 3 See Comitas v. Parkerson, 56 
Presidents, Vol. 7, pp. 345-347. Fed. 556; 22 L. R. A. 148. 
2 2 Kent’s Com. 49. 410 Sawyer, 353. 


5 66 Cal. 41, 52. 
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country was entitled to become, regardless of governmental con- 
sent, the citizen or subject of another State or Kingdom. In 
Boyd v. Thayer,! the Supreme Court of the United States observes 
arguendo that the political departments of the government have 
always asserted the right of the American citizen to expatriate. 

At the time of the enactment by Congress of the law of 
1868, supra, and immediately thereafter, numerous treaties were 
made with the several foreign powers, recognizing the rights and 
defining the status of citizens naturalized under the laws of 
either of the signatorial powers.? These treaties are couched 
essentially in the same language, and commonly provide, upon 
our part, that citizens of the United States that have become or 
shall become naturalized citizens of the other contracting power 
and shall have resided during a term of years, usually five, 
uninterruptedly within such country, shall be held by the United 
States to be citizens of such other country. 

The United States has, therefore, by its treaty relations with 
many of the other nations, recognized the right of its citizens 
to expatriate, and, by the same means, eliminated much of the 
international difficulty that would arise from the otherwise con- 
flicting claims upon the naturalized citizen. 

From this hasty and imperfect review of the authorities, it 
will be observed that the early view of the judiciary, that the 
English doctrine of perpetual allegiance was the law of the 
United States, has been repudiated by the State courts, and by 
the Circuit Courts of the United States. If there be a Federal 
common law, it seems clear that so much of that law taken from 
England, as relates to the English doctrine of allegiance, is 
incompatible with our institutions. If the question be one of 
international, and not of municipal, law in which event the Eng- 
lish common law would not be controlling, then, also, must the 
right to expatriate be conceded. The political departments of 


1143 U. S. 135, 161; see Ware v. v. Taylor, supra, and the statute of 
Wisener, 4 McCrary, 66, 69. In the U.S. of 1868, supra. 
Charles Green’s Sons v. Sales, 31 Fed. 2 Treaties with the foreign powers 
106, 112, the court, per Speer, J., say: were concluded at about this date, as 
‘‘In this country expatriation is a follows: Great Britain, 1870; Den- 
fundamental right,’’ citing Stoughton mark, 1872; Bavaria, 1868; Belgium, 
1868; Austro-Hungary, 1870. 
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the government have always regarded the right to expatriate as 
an incontestable one, and it is, indeed, unexplainable that a con- 
trary view ever should have been seriously entertained by the 
judiciary. 

I have not been able to find that the Supreme Court of the 
United States, in a case in which the question has been squarely 
presented, ever has passed upon this question. The numerous 
dicta of that court are certainly not favorable to the existence of 
the right. However, it would seem that there could be but little 
doubt as to the conclusion that this tribunal would now arrive at 
upon this question. Dr. Wharton! has expressed the opinion, 
that the act of 1868, supra, settles conclusively the right of the 
American citizen to expatriate; but whether this view be correct, 
and regardless of the act of 1868, it would seem that, at this late 
day, in view of the fixed policy of the political departments of 
the government, but little difficulty should be encountered in 
arriving at the conclusion of the existence of the right of the 
citizens of the United States to expatriate. 


GLENDA BURKE SLAYMAKER. 
INDIANAPOIS, INDIANA. 


1 Wharton’s Conflict of Laws, this question, see: Webster on Citi- 


Sec. 5. zeuship, pp. 91-109; 11 American Law 
2 For an excellent discussion of Review, 447-479. 
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OUR ARCHAIC COPYRIGHT LAWS.! 


The law of copyright is a somewhat special and restricted 
branch of our profession, and perhaps an apology is due for 
bringing it before you on this occasion. My excuse, if one is 
needed, is that I believe, and am anxious that you should agree 
with me inthe belief, that there is need of the revision and sim- 
plification of the law of literary and artistic property. The 
time and occasion will not permit an examination in detail of the 
changes which seem desirable. There have been eleven acts 
since the Revised Statutes of 1873. The proper connection 
between these and the original act and their relation to each 
other leave much to be desired in the way of text revision. The 
administration and powers of the copyright office, the term of 
protection, the provision for renewal, the advisability of a High 
Court of Patents, Trade-Marks and Copyright, the desirability, 
or not, of entering the International Copyright Union, the pro- 
tection of lectures sermons, and new articles and methods of 
artistic and musical expression, call for consideration. They 
cannot, however, be dealt with now. 

It is possible to take up some matters which are fundamental 
to our system and of practical importance. Under our law, 
copyright protection cannot be had by an author, no matter how 
meritorious and laborious his work may have been, no matter 
how great his service to science or education may be, unless he, 
or his publisher or his publisher’s clerk, conforms to certain 
statutory requirements : ? — 

First. That the title of his work shall on or before the day 
of publication be delivered at the office of the Librarian of Con- 
gress at Washington, or deposited in the mail addressed to the 
Librarian of Congress at Washington. 

Second. That not later than the day of publication, two copies 
of his work shall be delivered or deposited as above stated. 


1 An address delivered by Samuel Maine State Bar Association, Feb- 
J. Elder, Esq., of Boston, before the ruary 11, 1903. 
2 Rev. Stat. U. S., title 60, chap. 3. 
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Third. That the two copies so to be deposited shall be 
printed from type set within the limits of the United States, or 
from plates made therefrom.! 

It is further provided that he shall not ‘* maintain an action for 
the infringement of his copyright unless he shall give notice 
thereof by inserting in the several copies of every edition pub- 
lished on the title page or the page immediately following if it 
be a book ’”’ or on some visible portion if it be a map or other 
article, the following words, viz.: ‘* Entered according to the 
Act of Congress in the year by A. B. in the office of the 
Librarian of Congress at Washington’ or the word ‘* Copy- 
right ’’ with the year and his name.? 

Copyright protection can be had only by a strict compliance 
with these conditions. The court cannot aid a person who has 
failed to comply.* The court has no power to aid an author. 
There is no possible room for construction.® I am quoting from 
various cases. These provisions are so many traps for the feet 
of the unwary. Iam going to call your attention later to the 
ways in which many without fault have fallen therein and lost 
their toil and labor. 

I want in the first place to ask you how such a system could 
have grown up? An author or artist is entitled to the fruit of 
his labor as much as any other laborer. He is the owner of his 
book or painting. The statute is not conferring something upon 
him which he did not previously possess. The reason of the 
thing is that in consideration of his giving his work to the 
public — that is, publishing it — the statute secures to him its 
exclusive use for a specified period. How comes it, then, that 
under our statute the person entitled to be secured may be deprived 
of all protection by the most trifling slip for which he may not 
be, and usually is not in any degree, responsible? In England 
an author by publishing his work becomes, by that very act, vested 
with copyright. It is true he must give some copies to the great 
universities, and before bringing suit he must register his title 


1U. S. Rev. Stat., sec. 4956 as 4 Merrill v.j Tice, 104 U. S. 557-60. 


amended by Act March 3, 1891, chap. 5 Parkinson v. Laselle, 3 Sawyer, 
565. 330-332. 
2 Sec. 4962. ® Gyles v. Wilcox, 2 Atk. 141; Grant 


3 Callaghan v. Myers, 128 U.S. 617. v. Raymond, 6 Pet. 240. 
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at Stationers’ Hall.! But these are details and not vital require- 
ments for the ownership of his own work.’ 

To understand how our law came to stand as it does, it is 
necessary to go back a hundred and twenty years. Before 
1783 there were no copyright statutes in this country. In that 
year Noah Webster, being about to bring out his now famous 
‘s Speller,’’ went to the legislature of Connecticut and asked for 
protection for his work, and the first American copyright statute 
was passed in 1783. Going from State to State he induced 
twelve of the thirteen Colonies, all except Delaware, to enact 
similar statutes. All of these acts were modeled upon the 
Statute of Anne. That statute, passed in 1710, provided for 
registration of the title of literary works at Stationers’ Hall 
before publication. This provision was not a condition prece- 
dent to the vesting of copyright, but precedent to the enforce- 
ment of the penalties prescribed in the act against infringers. 
The act further provided for the delivery of nine copies at 
Stationers’ Hall before publication for the benefit of various 
university libraries. 

The provision of the Statute of Anne with regard to the 
registration of title was adopted by practically all of the Col- 
onies Owing to some influence, which it is now difficult or im- 
possible to trace, the Connecticut statute provided that no one 
** should be entitled to take the benefit of this act’’ unless the 
title of the book had been registered with the Secretary of 
State.* But the registration was not required to be ‘* before 
publication.”’ New Jersey, Pennsylvania, Virginia, North Car- 
olina, Georgia and New York followed this identical language. 
Maryland first provided that registration should be made ‘* before 
publication.”’ North Carolina and South Carolina copied this 
provision. New Hampshire and Rhode Island did not provide 
for registration at all, and Massachusetts blazing a trail for her- 
self, or possibly more clearly understanding the spirit of the 
English law, provided that two copies of the work sought to be 


1 Scrutton Law of Copyright, p. 6-10; Low v. Routledge, L. R. 1, Ch. 
139. 42. 
25 and 6 Vict., Chap. 45, Secs. 8’ Conn. Stat. 1783, Jan. Session, 
First Proviso. 
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protected should be deposited with the Librarian of the Univer- 
sity at Cambridge, and that the production of his receipt therefor 
should be the condition of maintaining a suit against infringe- 
ment. In this, the draftsman was evidently following the 
Statute of Anne, but with this difference — the failure to deposit 
copies under that statute did not deprive the author of his copy- 
right, but merely rendered him liable to a penalty. Under the 
Massachusetts statute the deposit of copies was a condition prec- 
edent to the bringing of suit, but the deposit need not be made 
before publication. 

It was pointed out that Rev. Timothy Dwight of Northampton, 
then a member of the Massachusetts legislature, and after 
president of Yale College from which Noah Webster came, 
took a prominent part in the shaping and enactment of this 
statute. Pennsylvania alone provided that, for the protection 
of unwary pirates, notice of the existence of copyright should be 
given by publishing in every copy of the work a copy of the 
certificate that the title had been deposited. 

It remained for North Carolina to unite the two requisites — 
of deposit of title and deposit of copies of the work before 
publication, as prerequisites to the vesting of copyright. One 
copy of every book, map or chart was required to be deposited 
with the Secretary of State for the use of the executive, and 
from this the similar provisions in the U. S. Statute’ were appar- 
ently taken. 

It will thus be seen that several States had made provision for 
the deposit of title before being ‘+ entitled to the benefit of the 
act;’’ three provided that the deposit must be ‘before publi- 
cation, ’’ two States had provided for deposit of copies, and one 
only for printed notice of copyright. 

It is interesting to note that nearly all of these statutes 
provided that the benefits should inure only to the citizens of 
the State by which it was passed and not to the citizens of 
other States ‘‘ until the State or States of which such authors 
are subjects shall have passed similar laws for securing to au- 
thors the exclusive right and benefit of publishing their literary 
productions.”’ 

When the framers of the Constitution assembled, the situation 

VOL. XXXVII. 14 
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was that an author seeking to protect his work must comply 
with the varying requirements of twelve different States in order 
to secure his work throughout the country. This was burden- 
some and unsatisfactory, and the States readily delegated to the 
Federal Congress the power to legislate upon both copyright 
and patents : — 

Const. Art. I, Sec. 8. ‘* Congress shall have power * * * 
To promote the progress of science and useful arts by securing 
for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries.”’ 

This was in exact accord with the law as it stood in England. 
Donaldson v. Becket, decided by the House of Lords in 1774, 
determined that the Statute of Anne! limited to twenty-one 
years the perpetual right of copy which had previously existed at 
common law.? There was no denial that literary property ex- 
isted at common law. The judges of the three great courts 
were assembled to advise the Lords. Lord Mansfield, who had 
decided five years earlier in Millar v. Taylor® not only that the 
common law right existed and was perpetual but that the Statute 
of Anne did not limit it, declined from motives of delicacy to 
pass upon his own decision. The eleven judges then decided 
almost unanimously that an author at common law had the sole 
right of first printing and publishing his work — one judge only 
dissenting. Eight to three they decided that the common law 
did not take away this right on publication. Seven to four 
they decided that there was perpetual copyright at common law 
after publication. This decision was never reversed. The point 
on which the case went off was that the Statute of Anne took 
away this perpetual right on publication and that an author was 
confined to his remedies under that act for a limited term. 
This decision was reached six to five. If Lord Mansfield had 
voted, the vote would have been a tie. Thus narrowly, so far 
as judicial determination went, was perpetual right in literary 
property defeated. 

The decision, however, in no way affects the basis on which 
the right of literary property rests, and neither did the Amer- 


1 (1710) 8 Anne, chap. 19. 2 2 Bro. P. C. 129. 3 (1769) 4 Burr. 2303. 
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ican Constitution. Adopting the idea of * limited times”’ it 
provides for ‘* securing to authors and inventors the exclusive 
right to their respective writings and discoveries.’’ It is the 
‘* securing ’’ of an existing right and not the creating of a new 
one for which it makes provision. A corollary to this proposi- 
tion is that the law shall liberally protect and not fetter, 
hamper, or by possibility defeat, the right. The framers of the 
Constitution were fully conversant with the English interpreta- 
tion. This is merely saying what Mr. Justice Miller said in 
Lithographic Co. v. Sarony,! one hundred years later: ‘* Nor is 
it to be supposed that the framers of the Constitution did not 
understand the nature of copyright and the objects to which it 
was commonly applied, for copyright, as the exclusive right of 
a man to the production of his own genius or intellect existed in 
England at that time, and the contest in the English courts, 
finally decided by a very close vote in the House of Lords 
whether the Statute of Anne which authorized copyright for a 
limited time was a restraint to that extent on the common law 
or not, was then recent. It had attracted much attention as the 
judgment of the King’s Bench, delivered by Lord Mansfield, 
holding it was not such a restraint in Millar v. Taylor, decided 
in 1769, was overruled on appeal inthe House of Lords in 1774. 
In this and other cases the whole question of the exclusive right 
to literary and intellectual productions had been freely dis- 
cussed.”’ 

Congress had hardly assembled under the new Constitution 
when petitions for copyright protection began to pour in. Mr. 
Jedidiah Morse of Massachusetts prayed for protection for his 
geography, and especially for two original maps which had been 
especially prepared therefor, and Daniel Ramsey of South Caro- 
lina sought to protect his ‘* History of the American Revolu- 
tion.’’ <A bill was reported at the first session, but no final 
action taken upon it, and at the second session in 1790 the mat- 
ter was taken up afresh, and the first copyright act of the U. S. 
was passed.? ‘Undoubtedly the two committees through which 
this bill went had before them the various State statutes, as well as 


1111 U.S. 53. 2 First Congress, Second Session, Chap. 15, May 31st, 1790. 
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the Statute of Anne. They followed the provisions in most of the 

States in providing that no one should ‘ be entitled to the benefit 
of this act’’ unless deposit of the title of the work for which copy- 
right was sought was made in the clerk’s office of the District 
Court of the U. S. where the author or proprietor resided, and 
they also adopted the words ‘* before publication ’’ with reference 
to new publications. This was the only condition for the vest- 
ing of copyright in this original act. 

The act further made provision that a copy of the record of 
registration should be published in some newspaper printed in 
the United States, for the space of four weeks, and that a copy 
of the copyrighted work should be deposited with the Secretary 
of State, but these provisions were merely directory, and the 
copyright itself was not invalidated by a failure to comply with 
them.! 

In 1802 the statute which up to that time applied to books, 
maps and charts, was extended to ‘ arts of designing, engrav- 
ing, and etching, historical and other prints.’’? In the first 
section of the act it was provided that in order ** to be entitled 
to the benefit of the act,’’ the record of deposit of title page 
should be printed in full’ on the title page or the page immedi- 
ately following. This was apparently adopted from the English 
statute of 8 Geo. II., ch. 13, which protected engravings, and on 
which the act of 1802 was modeled. The draughtsman seems 
also to have had the Pennsylvania act before him. Apparently 
by accident rather than design, the draftsman in making this 
provision for the printing of record used the words: ‘ In addi- 
tion to the requisites enjoined by the third and fourth sections of 
said act’’ (meaning the act of 1790). The fourth section of 
the act of 1790 provided for the deposit of a copy of the copy- 
righted book, but the provision was directory only, and a slip, or 
failure to comply, did not forfeit the copyright itself. It is not 
probable that in the use of the word ‘* requisites ’’ the drafts- 
man or Congress intended to make deposit of a copy of the book 
a condition precedent to an author’s having any sort of protec- 
tion, but such was the effect. The gift of a book for use of the 
executive, as provided in the North Carolina statute, — or of 


1 (1790) Chap. 15, Sec, 4; Ewerv. 2 Actof Apr. 29, 1802. 
Coxe, 4 Wash. C. C. 487. 
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two copies for Harvard College, as provided by Massachusetts, 
or of nine copies for the English universities, is a graceful and 
proper act, and serves to identify the subject-matter, but it ought 
never to have been placed as a stumbling block in the high road 
of copyright. A penalty for not furnishing the copies is entirely 
sufficient, and, by the way, that penalty also exists in the statute 
and may be enforced in any District Court by the Librarian of 
Congress.! 

It is to be noted that six months from publication was allowed 
by the act of 1790 for depositing copies. This period of grace 
has been obliterated, and now the deposit must be made ‘ not 
later than the day of publication.” 

The provision of the act of 1802 for printing notice of copy- 
right in all copies of the work was no doubt justified by then 
existing conditions. Travel and communication between the 
thirteen States was slow and expensive. In order to ascertain 
whether a given book, map, chart, print, or cut, was copyrighted, 
search would have to be made in all the district courts of the 
country —if the author or designer were not known — and must 
be made in the district of his residence, wherever that might be, 
if he were known. Notice of copyright was therefore then 
properly required. But the conditions have now utterly 
changed. All deposits are to be made at Washington. A tel- 
egram to the copyright office will usually bring a reply on the 
same or the succeeding day. While the giving of notice is still 
serviceable and should be retained, it is absurd and wicked that 
a slip of a clerk or binder, or a mistake of the author, publisher, 
or printer, in the form of notice, should utterly destroy all 
copyright protection. Thus we see how three things became 
necessary before an author could be ‘ secured’’ in the product 
of his own genius and ingenuity. 

Nothing further was added in the way of conditions precedent 
to the vesting of copyright until 1891, when, in the Interna- 
tional Copyright Act, it was further provided that the copies 
to be deposited ‘‘ shall be printed from type set within the 
limits of the United States, or from plates made therefrom, 


1 Rev. Stat., Sec. 4960. 
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Some interesting questions have arisen with regard to the cor- 
rectness of the title deposited as compared with the title of the 
books deposited. Years ago Mr. Daly deposited the title of a 
play called «* Under the Gas-Light, A Romantic Panorama of the 
Streets and Homes of New York.’’ He placed it on the stage 
under the name of ‘* Under the Gas-Light, A Drama of Life 
and Love in These Times.’’ When this was before the courts 
for the first and second times it was held that the variance was 
fatal,! but later these decisions were reversed, and the court re- 
jected the descriptive words, holding the title to be merely the 
words ‘** Under the Gas-Light,’’ and sustained copyright.? 

The courts have been concerned with such questions as these : 
Is the title «*‘ Pianoforte Arrangement of the Comic Opera The 
Mikado, or the Town of Titipu, by W.S. Gilbert and Sir Arthur 
Sullivan,’’ a variance from the title ‘* Vocal Score of The Mika- 
do, or the Town of Titipu?’’*® Is** The Lakeside Cook Book 
No. 1, A Complete Manual of Practical, Economical, Palatable, 
and Healthful Cookery,’’ a variance from «* Over One Thousand 
Receipts, Lakeside Cook Book, A Complete Manual of Practical, 
Economical, Palatable, and Healthful Cookery.’’* These ques- 
tions were resolved in favor of the copyright, but the fact re- 
mains that an author is entirely at the mercy of a mailing clerk 
in some publisher’s office, so that if a title page is overlooked 
and does not reach the copyright office before publication, the 
work of years may lose protection. 

Take again, the second requisite, the delivery of copies. The 
sume things are to be said with reference to this. The failure of 
a shipping clerk to see that the copies go seasonably forward to 
Washington may destroy a publishing right of great value. Dr. 
Holmes’ work, ‘**The Autocrat of the Breakfast Table’’ was 
duly entered for copyright, but no one has been able to find 
that the copies of the Atlantic Monthly, in which it first ap- 
peared, were duly deposited in the District Court clerk’s office, 
and thereby the copyright on the work was lost. The case of 
Gottsberger v. The Aldine Publishing Company is illustrative 


1 Daly v. Brady, 39 Fed. Rep. 265; ’ Carte v. Evans, 27 Fed. Rep. 861. 
Daly v. Webster, 47 Fed. Rep. 903. 4 Donnelley v. Ivers, 20 Blatch. 381. 
2 Daly v. Webster, 56 Fed. Rep. 483. 
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of the severity with which the ‘rule may work. Mr. Gotts- 
berger was about to issue an addition of ‘* Ebers’ Gallery,”’ 
which sold at about sixty dollars a copy. He sent two copies 
of the work to Washington, but did not prepay the expressage, 
and the copyright office, having no appropriation for such a 
purpose, declined to pay the amount, and the books were re- 
turned to the express office until Mr. Gottsberger could be com- 
municated with, and lay there for several days. In the mean- 
time, sample copies of the book had been sent to various book- 
sellers, and several books were sold. This constituted a pub- 
lication a few days more than ten days prior to the time 
when the deposits were actually received at the copyright office, 
and the copyright was lost.1_ The statute at that time allowed 
ten days from publication for the deposit. 

Congress seems to have had a spasm of conscience on this 
subject, for March 3, 1893, an act was passed that if any 
author or proprietor had failed seasonably to comply with this 
provision of the act, but had deposited two copies prior to the 
first day of March, 1893, and if he had complied with all other 
provisions, he should be entitled to the protection of the act.? 
I do not know how this particular piece of legislation came 
about. There is no more reason why the author should be 
excused from seasonably depositing copies than from season- 
ably depositing the title, but the act is a commentary on 
the entire system. If it really is essential that copies of a 
copyrighted book should be deposited at Washington not 
later than the day of publication, why should Congress excuse 
authors who have failed for a year, or ten, or twenty, or twenty- 
seven years to make the deposit? 

The third requisite, that which is known as the Typographi- 
cal Clause, was inserted in the International Copyright Act 
because the act could not be passed without it. The opposition 
of the typographical unions throughout the country, which 
feared that the International Copyright Act might transfer the 
setting up and printing of many books to foreign countries, 
would have been fatal to the passage of the act. The agitation 


1 Gottsberger v. Aldine Pub. Co., 2 27 Stat. at Large, p. 743. 
33 Fed. Rep. 381. 


XUM 


216 37 AMERICAN LAW REVIEW. 


for international copyright had lasted fifty years without suc- 
cess, and it was thought best by nearly all friends of the meas- 
ure to yield the point rather than lose the measure. Much 
severe criticism has been made abroad upon this part of the act. 
A recent publication which had been set up and printed in En- 
gland, entailed an expense of upwards of forty thousand dollars 
for resetting and electrotyping here. The American market, 
however, is so vast and so profitable that the expense is not pro- 
hibitive. It is too late, at all events, to consider any change in 
that branch of the statute. 

The fourth condition, namely, that suit cannot be maintained 
unless notice of copyright has been printed in every copy of 
every edition of a book, ete., has brought more copyrights to 
grief than any other. The statute, as I have said, prescribes 
substantially what language must be used in order to protect the 
copyright. If any copy of any edition published by, or with 
the authority of, the proprietor of the copyright, gets out with- 
out the copyright notice, the whole copyright is lost. If the 
words of the notice do not quite literally comply with one 
or the other of the statutory forms the notice is bad. 
For instance, a notice which read ‘* Entered according to Act 
of Congress in the year 1878 by A. J. Jackson ’’ was held to be 
insufficient as not complying with either one of the forms, 
although containing very nearly the language of both. The 
word ‘* copyright ’’ in the shorter notice was omitted, and the 
words ‘in the office of the Librarian of Congress at Washing- 
ton ’’ were omitted from the longer one.! 

The courts have done what could be done to sustain notices. 
It has been held that °93, or ’94, instead of 1893, etc., is 
sufficient, the year being sufficiently indicated.? Notice of 
copyright in 1866, although 1867 was the true date, was held 
to be good, because a shorter term of copyright than the real 
one was indicated,*? but on the other hand, where the error was 
the other way it is probably fatal, because it claimed too long a 
term.‘ Initials, as ** N. Sarony’’, may be used instead of the 


1 Jackson v. Walkie, 29 Fed. Rep. 15. 5 Callaghan v. Myers, 128 U. S. 617. 
2 Snow v. Mast, 65 Fed. Rep. 995; * Schumacher v. Wogram, 35 Fed. 
Bolles v. Outing Co., 77 Fed. Rep. 966. Rep. 210. 
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full Christian name. The courts have many times been in 
doubt, and much has been spent in litigation. Frequently the 
first decision has been one way and the second decision the 
opposite. A decision that the copyright notice need not appear 
upon an original painting, but only upon the copies of it offered 
for sale was overruled and the copyright lost.1 

Mrs. Harriet Beecher Stowe’s book ‘+ The Minister’s Wooing ”’ 
appeared in the Atlantic Monthly during the year 1859. The title 
of each numberof the magazine was duly entered, but apparently 
only the December number was filed within the prescribed limit 
of time. Prior to the appearance of the last chapters in the 
December number, the book was published as a whole, and 
entered for copyright by Mrs. Stowe, and was published with 
the copyright notice in her name. The December number of 
the Atlantic Monthly containing the last chapters of the story 
was duly copyrighted, but the copyright notice was in the name 
of the publishers, and this was held to create fatal-defect.? 

The reverse of the proposition turned out as badly. Dr. 
Holmes’ book, ‘* The Professor at the Breakfast Table’’ appeared 
in the same magazine for the same year. Of course copyright 
on the earlier chapters was lost by failure to deposit copies, and 
only copyright on the chapters in the December number could 
be saved. The book appeared with copyright notice in his 
name, after the December number copyrighted by the publishers 
was issued. The use of his name in the copyright notice on the 
book was held to be fatal. In other words, notice in the name 
of the principal is not good notice where the work is copyrighted 
by the agent, and vice versa.® 

It may be said that the statute has not worked so great hard- 
ship because the number of adjudicated cases against copyright 
is not very large, but this is not the real test. Every lawyer 
dealing with such matters is compelled over and over again to 
decide against bringing suits because of defects which he dis- 
covers, and which are irremediable. In a recent conference of 
counsel with reference to the bringing of suits upon a series of 


1 Werckmeister v. Pierce & Bushnell, 2 Mifflin v. Dutton, 107 Fed. Rep. 
63 Fed. Rep. 445; overruled in Pierce 708. 
ov. Werckmeister, 72 Fed. Rep. 57. 3 Mifflin v. Dutton, same case. 
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copyrights or copyrighted articles, all agreed that nearly half of 
the copyrights for one technicality or another were bad, and 
this, too, by counsel whose interest it was to assert that they 
were good. 

In a recent number of an illustrated paper there were brought 
together leading illustrations of certain artists through a numbe 
of years. No copyright notice was given on any of them, an: 
there seems little} reason to doubt that copyright on all of them 
was lost. The notice on the title page of this particular number 
was wrong as to year; and the old decision saying miniature 
reproductions used only as a sales list! could hardly save these 
reprints, which faithfully reproduced the effect of the originals. 

I have gone thus into detail with reference to these prerequi- 
sites of copyright, or of suit thereon, because it seems to me that 
the basis on which our copyright provisions rests is erroneous. 
It being true that the author’s right of property results from his 
labor, genius and ingenuity, and that protection was intended to 
be secured to him because of his dedication of his work to the 
public, there is no reason why the security itself should be im- 
perilled by a variety of technicalities, or why the value of the 
work should be frittered away in litigation over questions which 
have nothing to do with the real work or ownership. I have 
heard it asserted that nine copyrights out of ten might be de- 
feated under the law if the questions were thoroughly litigated. 
Of course that is an exaggerated and inaccurate statement, but 
it illustrates the point Iam making. What difference does it 
really make whether the title of a book reaches Washington on 
or before the day of publication, or whether the copies of the 
work are on the shelves of the library of Congress on the day or 
before the day on which they appear on the shelves of the 
bookseller? And why should a person proposing to use the 
work of another, knowing that he himself is not the author of 
it, or entitled to it in any manner, be relieved from all liability 
for piracy because some copy of some edition of the work, 
which very likely he has never seen, or has sought out only as a 
means of justifying his piracy, does not contain a copyright 


1 Falk v. Gast, 54 Fed. Rep. 890. 
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notice, or contains one defective in some particular? Honest 
merchantmen traversing the seas have never been compelled to 
fly at the mast head notice that they mounted six or a dozen 
guns to protect some pirate of less armament from the danger 
of attempting to capture them. 

The English copyright law contains no such difficulties. The 
publication of a work vests copyright in the author or his 
assignee.! The title even need not be registered until it is pro- 
posed to bring suit against infringement. A failure to deposit 
copies at Stationers Hall for the benefit of the universities is not 
fatal to the copyright itself, and ought not to be. It may be 
rectified at any time, and at the utmost, the failure is only 
visited with a penalty. 

It is not desirable that our system should be fundamentally 
changed or that the course to which our publishers have become 
accustomed should be altered, but it is important that there 
should be such change in the statute as to secure copyright in 
the real author, unless some omission of his can be shown to 
have misled a defendant into the innocent use of his work. The 
courts in a few instances where they did not come in direct con- 
flict with the language of the statute, have made decisions fav- 
orable to copyright upon the ground that no one had been mis- 
led, and this furnishes the true basis upon which these provisions 
ought to stand. 

I have devoted so much time to these questions that I must 
deal rather more summarily with other defects which seem to me 
to exist. Our term of copyright is for twenty-eight years, with 
the privilege to the author, his widow or children, of a renewal 
upon certain terms for fourteen years more. It is difficult to 
understand why any such cumbersome method should exist. If 
protection is to be granted for forty-two years, why not comply 
once for all with such conditions as it seems necessary to impose? 
The danger may not be serious, but it is entirely conceivable 
that the author, his widow or children, may overlook the six 
months period at the end of twenty-eight years within which the 
renewal must be had, and if the author be a woman, no right of 


1 Macgillivray Law of Copyright, p. 38; 5 & 6 Vict., chap. 45, sec. 10; 
Scrutton, p. 139. 
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renewal is given her husband. An unnecessary coniplication 
between the author and the person to whom he may have sold 
the copyright exists. Suppose for the purpose of argument 
that an assignee of the right of renewal may use the author’s 
name or even that of his family to secure the renewal, why 
should either of them be compelled to record ‘the title of the 
work or description of the article so secured a second time,’’ 
and to comply ‘* with all other regulations in regard to original 
copyrights?’’ Why should they be compelled to take these 
steps ‘* within six months before the expiration of the first 
term,’’ and why should he or they be required ‘ within two 
months of the date of said renewal to cause a copy of the 
record thereof to be published in one or more newspapers 
printed in the United States for the space of four weeks?’’ ! 
Historically this last is only a repetition of the provision in 
the Pennsylvania statute prior to the adoption of the Constitu- 
tion. It has been carried forward for nearly a century and a 
quarter after all reason for its existence had ceased. 

It may be said that the term of forty-two years for copy- 
right is sufficient, but tt frequently happens that an author’s earli- 
est works have lost copyright protection while he is still alive. 
Edward Everett Hale’s earlier works are out of copyright, and 
so of many authors. James Russell Lowell’s earliest copyrights 
expired in his lifetime. The English law, giving copyright for 
the life of the author, and seven years thereafter or for the 
period of forty-two years, whichever is the longer term, would 
seem to be much more in accordance with justice. 

Our provision with regard to plays and musical compositions 
is substantially the same as with regard to books. No separate 
provision is made to meet their special requirements. To obtain 
valid copyright a play must be printed, deposited at Washing- 
ton, and published after the manner of a book. As a matter of 
fact, there are few valuable plays which are ever printed. They 
remain in manuscript, each part, with the preceding cues, 
being distributed from time to time to the acting company. It 
being our law that presentation on the stage is not a publication 


1 Rev. Stat. U. S., Sec. 4954. 
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of the play,! protection can be had perpetually at common law. 
But this is foreign to our system of copyright for limited terms. 
There is no reason why a play should be perpetually protected, 
and a map or chart should not. Special provision for this class 
of property might well be had upon the deposit of typewritten 
copies of the play. Production on the stage might be consid- 
ered equivalent to publication, and thus dramas brought into 
unison with the rest of our copyright system. 

Newspapers, if copyrighted at all, must conform to the pro- 
visions for the copyrighting of more permanent forms of litera- 
ture, and the term of copyright is the same. The sending of 
titles and two copies of a paper every night or morning to the 
copyright office is a cumbersome procedure, and the term 
granted is wholly disproportionate to the transitory character of 
much matter contained in newspapers. 

The deposit at Washington of newspapers from all over the 
country, which must necessarily arrive after the value of their in- 
formation has largely disappeared, cannot be considered of much 
importance. There would seem to be no reason why copyright 
protection should not be secured on newspapers, at least, by the 
mere fact of publication, and the protection ought to be tempo- 
rarily extended beyond the mere language in which the news is 
stated. Many papers, and the Press Association, go to enor- 
mousjexpense in procuring news for the public. The news itself, 
the facts stated, should be protected, and not merely the 
literary vehicle in which it is conveyed. This protection, how- 
ever, need not be, and ought not to be, for a long period. The 
public is entitled shortly after publication to the full use every- 
where of all news material, and the purpose of the newspaper 
will be fully subserved by a brief protection of the news matter 
which it has in one way or another secured. 

These illustrations are doubtless sufficient to indicate some of 
the lines along which copyright revision might proceed. 

I cannot refrain, however, from taking up as briefly as may 
be the various and conflicting provisions with regard to penal- 
ties. Nothing better illustrates the archaic condition of the 
law. 


1 Tompkins v. Halleck, 133 Mass. 32. 
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The penalty of one hundred dollars for falsely inserting the 
notice of copyright in an uncopyrighted work is treated as a 
public offense.1_ But in procedure the idea that the offense is 
against the public is not carried out by making it punishable by 
the public prosecutor. That duty is left to some litigious vol- 
unteer who is encouraged by the offer of one-half of the penalty 
for his pains; the other half going to the use of the United 
States. 

This section is practically inoperative. The inducement to 
carry on such litigation is not apparently sufficient, and the 
courts have not shown a disposition to aid it. Justice Brewer 
said in Taft v. Stephens Lithographic and Engraving Co.,? 
where one million dollars was sought to be recovered under this 
section, viz., $100 penalty on each of 10,000 chromos : — 

‘¢ Plaintiff is not suing for the value of his services, or for 
‘injury to his property, but simply to make profit to himself out 
of the wrongs of others; and when a man comes in as an in- 
former, and in that attitude alone asks to have a half million 
dollars put into his pocket, the courts will never strain a point 
to make his labors light, or his recovery easy.”’ 

If the unwarranted use of the word ‘‘ copyright’’ is an 
offense, the ‘offender should be prosecuted by the government, 
and not by an informer. 

In the case of the unauthorized publication of a manuscript of 
any kind the statute* merely gives the owner of the manuscript 
his actual damages for the invasion of his rights. Although 
this section is placed with the sections imposing a penalty, it 
is not itself penal, but a declaration of the common law, 
giving a remedy in the United States courts in addition to the 
existing remedy in the State courts. 

The provisions with reference to infringement of the copy- 
right upon a book (section 4964), are based on the idea of com- 
pensation to the owner of the copyright. It will be observed 


that the forfeitures under this sectiongo wholly to the proprietor 


of the copyright; that they cannot be recovered until not only 
the title has been recorded, but also two copies of the book have 


1 Rev. Stat. U. S. Sec. 4963. 2 38 Fed. Rep. 28. 5 Sec. 4967. 
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been deposited as required by statute; that the damages to be 
recovered in money are the damages actually sustained, and not 
an arbitrary sum; that they are measured by the infringer’s 
entire conduct, and not by the chance number of infringing 
copies found in his hands at the beginning of the suit. 

In the case of a map, chart, musical or dramatic composition 
(section 4965), the statute is inconceivably drawn. The penalty 
is to be divided between the ‘+ proprietors of the copyright ’’ and 
the United States; no copyright need actually exist, but the 
recording of the title of such a work is sufficient to base pro- 
ceedings upon; the plates on which the infringing work is 
printed are forfeited, as well as the sheets printed, and a fixed 
penalty of one dollar per sheet in certain cases, and of ten dollars 
per copy in others, is established. The liability to the money 
penalty is limited to the number of sheets ‘* found in his pos- 
session,’? meaning the infringer’s possession, irrespective of the 
number which he may have circulated. 

This section has given rise to much litigation. Suits for 
amounts beyond the dreams of avarice have been brought. One 
of the Boston newspapers was recently sued for $150,000 for 
printing the song, ‘* Daddy Wouldn’t Buy Me a Bow Wow ”’ in 
its Sunday issue. It was a severe test, but the paper admitted 
the extent of the circulation. The suit, however, came to 
untimely end. All the copies had been circulated as soon as 
printed, and none were ‘‘ found’’ in the defendant’s ‘* pos- 
session.”’ 

What will constitute a finding has been much considered by the 
courts. The things that the word found does not mean would filla 
volumeand more. It doesnot mean found bya jury to have beenin 
the defendant’s possession.!_ In an action against a principal, it 
does not mean a finding in the hands of an agent because the statute 
is penal.? Nor in an action against the agent is a finding in his 
hands sufficient because his possession is that of his principal.* 
Finding does not mean merely seeing them. A seizure by the 
marshal in the suit to enforce the penalty is not a sufficient find- 


1 Sarony v. Ehrich, 28 Fed. Rep. 79. § Thornton v. Schreiber, 124 U. S. 
2 Schreiber v. Sharpless, 6 Fed. 612; Bolles v. Outing Co., 77 Fed. Rep. 
Rep. 175. 966. 
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ing because the finding must precede the date of the writ in 
order to create the cause of action.! The cases in which the 
penalty has been enforced are few, but the amounts involved are 
frequently alarming. 

You have noticed perhaps how uncertain the statute is as to 
what is a sufficient consent by the owner of the copyright to 
save a publisher from the penalty. In the case of a manuscript 
any consent is sufficient. But in the case of a book, map, chart, 
dramatic or musical composition, a consent in writing signed in 
the presence of two witnesses is necessary. Why? You can 
pass the title to a million dollars of property by the simplest 
writing. You can contract for a mine or a railroad or a ton of 
coal without a witness. But the most trashy song or book or 
play or poem cannot be published without nearly the formality 
of a will. 

It remained for the theatrical trust to add a new feature to 
copyright penalties. In 1897, Congress enacted that an unlaw- 
ful presentation of a play or musical composition should be 
visited with certain money penalties, and that if the performance 
was willful and for profit it should be a misdemeanor punishable 
by imprisonment not exceeding one year. The consent of the 
owner of the copyright to the performance, however, need not 
be in writing. ; 

The lack of harmony in these provisions is apparent, and the 
whole system in the light of its interpretation by the courts calls 
for revision. 

You have borne with me thus far in this review of the law. 
I hope you will agree with me that it requires comprehensive 
revision. In the old days when the publication of books was a 
profession with high ideals, matters could be well left to them- 
selves. In the case of many firms, even before the international 
copyright act, the works of foreign writers were not stolen but 
liberal royalty was paid. It is gratifying to know that many 
such publishing houses still exist. But it is also painful to con- 
sider that there are others with no sense of honor or high prin- 
ciple. Their idea of their calling is merely that of manufacture 


1 Thornton v. Schreiber, supra; Taylor v. Gilman, 24 Fed. Rep. 632. 
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and merchandising. A book to them is merely a brick, a box, 
or a chair, to be madg at the lowest cost and sold at the highest 
price, no matter whence the material comes. The courts are 
more and more called upon to consider these questions. And 
beside this the reproduction of the various things which are the 
subject of copyright has enormously increased. The wealth and 
business of the country and the methods and means of duplica- 
tion have increased immeasurably. The law requires adaptation 
to these modern conditions. It is no longer possible to sum- 
marize it in a few sections covering everything copyrightable. 
It should be revised so that protection to the honest literary 
worker, artist, or designer shall be simple and certain. 
VOL. XXXVII. 15 
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VENEREAL DISEASE IN THE LAW OF MARRIAGE 
AND DIVORCE. 


It is the purpose of this paper to discuss, in the light of the 
American and English decisions, the legal effects of the existence 
of a venereal disease in either party on contracts to marry and 
on contracts of marriage. The questions presented are: (1) Is 
the existence of such a disease a valid defense to an action for 
breach of a contract to marry? (2) Is its existence at the time 
of the marriage a ground for annulling the union? (3) Is ita 
ground for divorce? 


I. As A DEFENSE TO AN ACTION FOR BREACH oF ConTRACT TO Marry. 


Whether the existence of a venereal disease in one of the par- 
ties to a contract to marry is a good ground for rescission by the 
other, has not been judicially determined in England. Lord 
Kenyon once laid it down as a general rule that if the condition 
of the parties was changed after the making of the contract it 
was good ground for either to break off the engagement. In the 
case at bar he held that where the plaintiff had become afilicted 
with an abscess in his breast, and defendant had refused to marry 
him on that ground, that an action for breach of contract could 
not be sustained.! So, too, it was admitted in Hall v. Wright? 
that the person afflicted with disease might successfully defend 
an action for breach of promise on the ground of the existence 
of disease (hemorrhage of the lungs) in the plaintiff. It is sub- 
mitted that the rule could not be otherwise in cases where the 
affliction is a venereal disease; and this is the view of the 
Appellate Court of Illinois.* 

The direct adjudications relate to cases where the defendant 
refused to perform the contract by reason of the existence of a 
venereal disease in himself. The rule that may be extracted 


1 Atchison v. Baker, 2 Peake’s N. 2E. B. & E. (96 Eng. C. L. R.) 746 
P. Cas. 103 (1796). (1858). 


* Kautzler v. Grant, 2 Ill. App. 236. 
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from the two American cases on the subject may be stated as 
follows : — 

Where a venereal disease is contracted prior to, but was not 
known to exist at the time that the contract to marry was 
entered into, or 

Where such disease is contracted subsequent to the making of 
the contract to marry, but through no wrongful act of the 
defendant, its existence furnishes a good defense to an action 
for breach of promise.! 

It is to be observed that in both of the cases under discussion 
the affliction was a serious one and perhaps incurable (syphilis). 
The rule might well be otherwise where the disease is such as to 
be easily curable, and where the plaintiff assents to a postpone- 
ment of performance. 

The reason for the general rule above laid down cannot be 
better stated than in the words of Justice Ruffin in the well- 
considered case of Allen v. Baker: ? ‘* We cannot understand 
how one can be liable for not fulfilling a contract when the very 
performance thereof would in itself amount to a great crime, not 
only against the individual, but against society itself. However 
once doubted, it is now generally conceded that if the perform- 
ance of a contract is rendered impossible by the act of God. 
alone, such fact will furnish a valid excuse for its non-perform- 
ance; and such stipulation will be understood to be an inherent 
part of every contract. It is likewise true that whenever the 
main part of an executory contract becomes impossible of per- 
formance from any cause beyond the power of the party to con- 
trol it, it will be treated as having become impossible in foto. 
Why should not the same principle apply to a contract, the 
fulfillment of which, owing to causes subsequently intervening 
and altogether independent of any default of the party can only 


1 Allen v. Baker, 86 N.C. 91; 8. ¢. 
41 Am. Rep. 444 (1882); Shackleford 
». Hamilton, 19 S. W. Rep. (Kentucky) 
5; s.c.15L. R. A. 581 (1892). Under 
the particular pleadings in the case of 
Sprague v. Craig, 51 Ill. 288 (1869), 
evidence that he was afflicted with 


syphilis was allowed to be introduced 
by the defendant in mitigation of 
damages in an action for breach of 
promise. 

286 N. C.; 8s. c. 41 Am. Rep. 444 
(1882). 
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be productive of consequences disastrous to the parties them- 
selves, and such as may entail misery upon others to come after 
them? 

‘* The usual, and we may say legitimate, objects sought to be 
attained by such agreements to marry are the comforts of asso- 
ciation, the consortium vitae, as it is called in the books; the 
gratification of the natural passions rendered lawful by the 
union of the parties; and the procreation of children. And if 
either party should thereafter become by the act of God, and 
without fault on his own part, unfit for such relation, and incapable 
of fulfilling the duties incident thereto, then the law will excuse 
a non-compliance with the promise; the main part of the con- 
tract having become impossible of performance the whole will 
be considered to be so. 

‘* The law will constrain no man to assume a position so full 
of peril, as to have placed within his reach the lawful means of 
gratifying a powerful passion, at the risk of another’s health or 
life, and the possibility of bringing into the world children in. 
whose constitution the seeds of a father’s sin shall lurk.’’ 

In England the point has not been directly decided. In Hall 
v. Wright! the defendant refused to carry out his promise by 
reason of having become afflicted with bleeding of the lungs, 
rendering sexual intercourse dangerous to himself. The court 
held that this was not a sufficient answer to the plaintiff’s peti- 
tion. The decision in the Court of Queen’s Bench, as well as 
on appeal in the Court of Exchequer Chamber, was by a divided 
court, the vote in each being four to three. The rule announced 
in this case is admitted to be a deviation from the general doc- 
trine that in contracts of a personal nature illness of the promisor 
rendering him incapable of fulfilling the terms of his agreement 
is an excuse for non-performance.? It was admitted that ill- 
ness on the part of the defendant, of such nature as to render 
him incapable of going through the marriage ceremony would 


1E.B. & E. (96 Eng. C.L. R.) 746. formance of a contract of apprentice- 
Cf. Baker v. Cartwright,10C. B.N.S. ship. Boast v. Firth, L. R. 4 C.P.1 
124 (previous insanity) (1858). (1868). And ofa contract to perform 

2 So permanent disease has been at a concert. Robinson v. Davison, 
held to be an excuse for non-per- L. R. 6 Ex. 267 (1871). 
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excuse performance on the day set for such ceremony, and fur- 
nish a legal ground for postponement. . 

The rule announced in Hall v. Wright is approved in the 
later cases; and marriage contracts are thus distinguished from 
other contracts: ‘* In the case of a contract to marry, the man 
though he may be in a bad state of health may nevertheless 
perform his contract to marry the woman, and so give her the 
benefit of social position so far as in his power though he may be 
unable to fulfill all the obligations of the marriage state; and it 
rests with the woman to say whether she will enforce or renounce 
the contract.’”} 

An eminent authority has said that the decision in the case of 
Hall v. Wright ‘* cannot be maintained except against the com- 
mon understanding of mankind and the general treatment of 
marriage by the law of England, that the acquisition of legal 
and social position by marriage is a principal and independent 
object of the contract.’’? It is probable at least that where the 
disease is of a dangerous and infectious character, the English 
courts may adopt a different rule, should the question come up 
for adjudication. 


II. As a Grounp FoR ANNULMENT. 


The second question presented for our consideration is: Does 
the existence of a venereal disease in either party at the time of 
the marriage render the marriage voidable? The answer to this 
must be sought primarily in the nature and objects of the mar- 
riage relation itself. 

Whatever other object the theorists may ascribe to the mar- 
riage relation, the practical statesman must continue to regard 
it as a civil institution whose chief purposes are the legalization 
of sexual commerce between the parties and the procreation 
of children.* Capacity for sexual intercourse must exist, at 
least in posse, at the time that the marriage relation is en- 


1 Montague Smith, J., in Boast v. 5 See the remarks of Dr. Lushing- 
Firth, L. R. 4 C. P. 1, 8 (1868). ton in Deane v. Aveling, 1 Rob. Eccl. 
2 Pollock, Contracts, p. 370. Cf. 298. 
Allen v. Baker, 86 N.C. 91; s. c. 41 
Am. Rep. 444 (1882). 
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tered into. It is for this reason that permanent and incurable 
impotency existing at such time and of such nature as to render 
complete and natural sexual intercourse between the parties prac- 
tically impossible is recognized as a ground for the avoidance 
of the marriage. 

The capacity for sexual intercourse, it is true, is not necessa- 
rily affected by the existence of a venereal disease, and yet such 
disease may render coition practically impossible. As was said 
in Ryder v. Ryder,! ‘‘while there was no such malformation 
which renders complete sexual intercourse impossible there was 
a physical condition that rendered her (the defendant) incapable 
of healthy coition. Every such act, by reason of her physical 
condition, was attended with great danger of communicating to 
him incurable disease, a disease endangering his health and 
life. * ™ * Inthe case at bar the petitionee’s organs of gene- 
ration at the time of the marriage were in an incurably diseased 
condition which, while it did not physically render her incapable 
of copulation, or of bringing into lifea child, a mass of syphilitic’ 
sores, as good as dead when born, yet it did render copulation 
and procreation on the part of the petitioner impracticable, be- 
cause the act endangered both his health and life.’’ 

In Smith v. Smith,? in an action for the annulment of mar- 
riage brought by the wife on the ground that the defendant was 
constitutionally afflicted with syphilis in such state of deyelop- 
ment as to render a cure very remote and doubtful, and where 
he had knowledge of his condition at the time he entered into 
the marriage but failed to inform plaintiff of the fact, and she, 
immediately upon learning of it, and before the marriage was 
consummated, left him and refused to live with him as his wife, 
it was held that ‘* his concealed disease was such as would leave 
with him no foundation on which the marriage relation could 
properly rest. It had advanced to such a stage as probably to 
be incurable. The libellant could not live with him as his wife 


1 66 Vt. 168; 8.c. 28 Atl. Rep. 1029 the marriage, either party * * * 
(1894). This action was brought was * * * physically incapable of en- 
under Revised Laws, Art. 2349, which teringintothe married state. * * *”’ 
provides that ‘‘ the marriage contract 2 60 N. E. Rep. 933; 8. c. 41 L. R. 
may be annulled when, at the time of A. (Mass.) 800 (1898). 
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without making herself a victim for life, and giving to her 
offspring, if she had any, an inheritance of disease and suffering. 
Few if any would be bold enough to say that it was the duty 
of the libellant on discovery of the fraud before consummation 
of the marriage to give herself up as a sacrifice and to become 
a party to the transmission of such a disease to her posterity.’’ 

In both of the cases just discussed the persons were afflicted 
with an incurable disease, and it is believed that a sound public 
policy would hardly permit an extension of the rule to cases 
where the disease is easily curable. It is the permanent, or 
probably permanent, character of the malady, rendering sexual 
intercourse impracticable throughout the continuance of the 
marriage, that furnishes the reason for the annulment, — 
cessante ratione cessat lex ipsa. But may we by analogy to 
impotency cases allow an annulment to be decreed where the 
person afflicted with a curable venereal disease at the time of 
the marriage refuses to submit to medical treatment? This ex- 
tension of the rule seems logical but is not without its dangers.! 

In the Massachusetts decision stress was laid on the fact that 
in the case before the court the marriage had not been con- 
summated. Reasoning from the cases in which impotency was 
the basis of the decree of annulment this fact would be of 
consequence. But in the Vermont case an annulment was de- 
creed although the parties had lived together over a year, and 
had continued to cohabit after the nature of the defendant’s 
disease became known to the plaintiff. And it was expressly 
held in this case that such continuance of cohabitation could not 
be regarded as a condonation. 


IIf. As a Grounp ror Divorce. 


The last question presented for our consideration is: Does the 
existence of a venereal disease 1n one of the parties furnish a 
good ground for divorce to the other, and if so what other cir- 
cumstances, if any, must concur? 

The contracting of a loathsome disease by one of the spouses 


1 Cf. Morehouse v. Morehouse, 39 Atl. Rep. (Conn.) 516 (1898). This was, 
however, a suit for divorce. 
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is a specific statutory ground for divorce in Kentucky; and it 
has been held that venereal diseases are included under the term 
Joathsome.”’ 

The English and American courts have, in general, held that in 
such cases a divorce may be decreed on the ground of cruelty. 
To constitute such a ground of cruelty it is usually required that 
the disease should have been actually communicated to the com- 
plainant, that the complainant should have been ignorant of the 
existence or nature of the defendant’s disease at the time of its 
communication, and that the defendant should have infected the 
petitioner knowingly and willfully. If all these facts concur no 
question of the propriety of granting the divorce can arise, 
unless there are facts showing condonation of the offense. We 
shall examine each of these propositions separately. 

First, the actual communication of the disease. The decided 
weight of authority is to the effect that the disease must have 
been actually communicated to the complainant.? Says Dr. 
Lushington in the case of Ciocci v. Ciocci: ** However great - 
the moral delinquency of consummating a marriage with the 
probable chance of communicating the venereal infection, I am 
not prepared to say that so doing constitutes legally an act of 
cruelty as understood in these courts. In order to constitute 
an act of legal cruelty there must be, in my opinion, an actual 
communication of the disease, and the running of the risk is not 
sufficient.’’ 

But in the earliest case on the subject, Sir William Scott 
(afterwards Lord Stowell) held that an attempted intercourse 
with the complainant where defendant was afflicted with a con- 
tagious disease would suffice to sustain a charge of cruelty. 


1 Boughner v. Boughner, 41 S. W. 
Rep. 26 (Kentucky, 1892). 

2 Collett v. Collett, 1 Curt. 678 
(1837); Ciocci v. Ciocci, 28 E. L. & E. 
603 (1854); Jones v. Jones, Searle & 
Smith’s Cas. (Eng. Prob.) 138 (1860); 
N. v. N., 3 Sw. & Tr. 234 (1862); 
Brown v. Brown, L. R.,1P. & D. 46 
(1865); Morphett v. Morphett, L. R., 
1 P. & D. 702 (1869); Long v. Long, 2 
Hawks (N. C.) 189 (1822); Cook v. 


Cook, 32 N. J. Eq. 475 (1880); Holt- 
hoefer v. Holthoefer, 47 Mich. 260, 
(1882) ; Wilson v. Wilson, 16 R. I. 122; 
s.c. 13 Atl. Rep. 102 (1890); Anony- 
mous, 17 Abbott’s N.C. (N. Y.) 231 
(1886); McMahen v. McMahen, 186 
Pa. 485; s. c. 40 Atl. Rep. 795; 41 L. 
R. A. 802 (1898); Morehouse v. 
Morehouse, 39 Atl. Rep. (Conn.) 516 
(1898). 
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‘«¢ Cruelty is carried down to the latest period of cohabitation: 
the husband forcing his wife to his bed when he was violently 
aflicted with venereal disease. It is not necessary, when there 
is an attempt at violence by an overt act, to wait till it is actually 
put into execution. Here he attempted to draw her to his bed 
when infected with venereal disease; an injury of the most 
malignant kind, and attempted in the most improper and violent 

It is to be noted that the disease was not actually communi- 
cated, and therefore the decision goes further than the later 
English cases.? The case may, however, be supported by the 
decision in the case of Evans v. Evans,’ which holds that a rea- 
sonable apprehension of injury is sufficient, and that the court 
need not wait until a wrongful act is in fact committed. 

The Texas Court of Appeals has gone even farther. ‘* A 
man,’’ says Justice Key, ‘‘ may as the result of his own debauch- 
ery, become so diseased as that living and cohabiting with him 
will probably destroy the health of his wife, and we are not 
prepared to say that such fact would not, of itself, entitle a pure 
and innocent woman to a divorce, in the absence of specitic 
proof that he had communicated to her a loathsome venereal 
disease.’’ 4 

Secondly, the complainant must have been ignorant of the 
existence or nature of the disease with which the defendant 
was afflicted. Otherwise a case of waiverand condonation arises. 
Thus in Rehart v. Rehart,> where the wife was informed of the 
diseased condition of the husband and of the infectious nature 
of his disease, but continued for more than a year thereafter 
and down to the last moment of their living together, to sub- 

1 Popkin v. Popkin, 1 Hagg. Eccl. 


v. Beebe, 10 Iowa, 133; Odom v. 


733 N. (1794). 

2 The decision is sought to be rec- 
onciled with the views of Dr. Lushing- 
ton in Ciocci v. Ciocci in the report of 
the latter case in 1 Spink’s Eccl. 
133 N. 

8 2 Hagg. Eccl. 35. Cf. Tomkins v. 
Tomkins, 1 Sw. & Tr. 168; Beebe 


Odom, 36 Ga. 286. 

4 Hanna v. Hanna, 3 Tex. Civ. App. 
51; s.c, 21S. W. Rep. 720 (1893). A 
similar view is expressed in meager 
reports of the decisions in Canfield v. 
Canfield, 34 Mich. 519 (1876) and Leach 
v. Leach, 8 Atl. Rep. (Maine) 349 
(1887). 

5 25 Pac. Rep. (Oregon) 775 (1891). 
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mit willingly and without protest to his embraces, the court 
said: ‘*The communication by a husband of a venereal disease 
to his wife, knowingly, is undoubtedly a good and sufficient cause 
for a divorce and cruelty of the most flagrant kind, but when, as 
in this case, the wife after being informed of the diseased con- 
dition of her husband and the nature of the disease consents 
willingly and without objection to continue the marital relations, 
as did the plaintiff, a court of equity will not aid her in obtain- 
ing a divorce, especially when it is apparent that the principal 
object of the marriage and suit is to obtain a portion of the 
defendant’s property.”’ 

Where, however, the subsequent cohabitation was in ignorance 
of the nature of the disease with which plaintiff had been 
infected no case of condonation arises. Soin Wilson v. Wilson,! 
where the husband had communicated syphilis to his wife but 
had ascribed her syphilitic sore throat to drinking from an 
infected vessel, and had continued the marital relations with the 
complainant, a divorce was granted. 

Thirdly, the defendant must have communicated the disease 
knowingly and willfully.2 The defendant must know either 
from the statement of his physician or from the obvious character 
of the symptoms that he had an infectious disease and that it 
existed in such a stage and form that sexual intercourse was 
attended with danger of infection to the other party. It is 
therefore of importance in cases where the defendant is not 
informed of the nature of his disease by facts beyond mere 
outward symptoms of the disease, to consider the manifestations 
of the disease in the particular case. Where the organs of gen- 
eration are affected hardly any question can arise. But where 
the disease appears only on other parts of the body, it becomes 
difficult to prove knowledge of the nature of the malady in the 
defendant from the mere fact of the existence of the disease.* 


116 R. I. 122; s.c. 13 Atl. Rep. 102 Cook v. Cook, 32 N. J. Eq. 475 (1880) ; 
(1890). Anonymous, 17 Abbott’s N. C. (N. Y.) 
2 Collett v. Collett, 1 Curt. 678 231 (1886); Wilson v. Wilson, 16 R. 
(1837); Ciocci v. Ciocci, 28 E. L. & I. 122; s. c. 13 Atl. Rep. 102 (1890); 
E. 603 (1854); N. v. N.,3 Sw.&Tr. Morehouse v. Morehouse, 89 Atl. Rep. 
234 (1862); Brown v. Brown, L. R.1 (Conn.) 516 (1898). 
P. & D. 46 (1865); Morphett v. Mor- 3 Morphett v. Morphett, L. R. 1 P. 
phett, L. R. 1 P. & D. 702 (1869); & D. 702 (1869). 
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So, too, where the defendant has good reason to believe, and 
does believe himself cured at the time when the infection is 
alleged to have taken place, he is not guilty of cruelty.!. The 
Texas Court of Appeals, however, has stated that lack of knowl- 
edge on the part of the defendant as to his physical condition 
merely renders his conduct less culpable.? 

The communication must furthermore be a willful one. ‘* The 
mere fact that a husband has communicated disease to his wife, 
whatever may be thought of it in other points of view, is not 
sufficient to constitute legal cruelty. It is abundantly clear that 
for this purpose the act must be a willful one.’’® And it was 
said by Dr. Lushington that the fact of willfulness requires very 
strong and conclusive evidence to establish it. Willfulness may, 
however, be generally inferred from the fact of communication 
coupled with a knowledge on the part of the defendant of 
the existence of the disease in himself.5 As was said by the 
Judge Ordinary in the case of Boardman v. Boardman ® in 
his charge to the jury: “If a man, knowing that he was 
suffering from a complaint of that sort, had intercourse with 
his wife and did communicate it to her, even although he 
were to swear, and you were to believe him, that he did not 
mean to communicate it, I doubt whether you ought not 
to say that he had been guilty of cruelty. If he knew that his 
body was tainted and that he might communicate the disease, if 
he knew that he was running the risk of giving his wife the 
complaint from which he was suffering, and he did give it to 
her, I am disposed to think that would be an act of cruelty. 
But you must go as far as that — you must be satisfied that he 
had reason to believe that he was doing a hazardous act, an act 
that might probably have the effect of communicating the dis- 
ease to her.’’ Upon the jury’s inquiry whether indiscretion and 
recklessness on the part of the husband would have the same 


1 Jones v. Jones, Searle & Smith’s 4 Collett v. Collett, 1 Curt. 678 
Cas. (Eng. Prob.) 138 (1860). (1837). Approved in Anonymous, 17 
® Hanna v. Hanna, 3 Tex.Civ. App. Abbott’s N. C. (N. Y.) 231 (1886). 
51; s. c. 21 S. W. Rep. 720 (1893). 5 Brown v. Brown, L. R.1P. & D. 

8 Morphett v. Morphett, L. R.1P. 46 (1865). 
& D. 702 (1869). ®°L. R.1 P. & D. 233 (1866). 
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effect, the Judge Ordinary charged: ‘If the husband knew 
that he was in such a state of health that having connection 
with his wife would be a reckless act, I think the communica- 
tion of the disease would amount to cruelty. I think that mere 
indiscretion, if it went no further than that, would not be suffi- 
cient; but if you think that, looking at the state of his health, 
and of his knowledge of his health, he recklessly had communi- 
cation with her, and thereby communicated the disease, that in 
my opinion is cruelty.’’ 

The intent then need not be a desire to communicate the dis- 
ease. It is sufficient if there was utter recklessness of the health 
of the complainant.!. Nor does a wish that evil consequences 
might not result affect the intent. ‘* Whoever does an act likely 
to produce injury and injury follows, can never excuse himself 
by saying that he hoped a probable consequence might, by some 
good fortune, not follow.” ? 


CHARLES Henry HvuBErIcH. 
UNIVERSITY OF TEXAS, AUSTIN. 


1 Boardman v. Boardman, L. R. 1 2 Dr. Lushington in Ciocci v. 
P. & D. 233 (1866); Cook v. Cook, Ciocci, 28 E. L. & E. 603 (1854). 
82 N.J. Eq. 475 (1880). 
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NATIONAL INCORPORATION AND CONTROL OF COR- 
PORATIONS.! 


The Constitution of the United States provides that ‘* The 
Congress shall have power * * * to regulate com- 
merce * * * among the several States.” 

The decisions of the Supreme Court are to the effect that the 
Federal government should be confined very strictly to the sub- 
jects as to which it has been given jurisdiction by the Constitu- 
tion but when once it has jurisdiction of the subject its powers 
shall be broadly and liberally construed. The fields it may enter 
are narrowly defined, but when once within the field its power 
is limited only by the express prohibitions of the Constitution 
itself. 

In construing the particular provisions of the Constitution I 
have quoted, the Supreme Court, so far as it has passed on the 
question, follows its well-known rule. It will not sustain legis- 
lation that relates only to production simply because the articles 
produced may afterwards become the subject of interstate com- 
merce, but it sets no limit to the regulations which may be 
imposed on the commerce itself, even though these regulations 
may affect or even control production. 

The makers of the Constitution were wise and far-seeing men. 
The president of the Constitutional Convention was a man who 
never said a superfluous word and never failed to do the right 
thing at the right time. Washington’s influence in that con- 
vention was all the greater because he was slow to exert it and 
all the better because he always thought before he spoke. The 
reason why the convention — whatever foolish things may have 
been said — did not one foolish thing from its call to order to 
its adjournment, was perhaps because the man at the head of it 


1 Address delivered before the New day, January 21st, 1903, by WALTER S} 
York State Bar Association at its LoGaN, of New York. 
annual meeting in Albany on Wednes- 
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and who guided its counsels never himself either said or did a 
foolish thing. 

The convention was composed of men of the youngest, but 
the most self-reliant nation in the world. 

We of the English-speaking race have always been the most 
self-reliant of men because we and our ancestors from the time 
we were the wild denizens of the German forest down to the 
anthracite coal strike have had to shape our destinies for our- 
selves. The Latin has always had someone — king or emperor, 
pope or priest — to do his thinking for him. The Saxon has 
had to do it for himself, and his fate on earth and in heaven has 
depended on his own exertions. He has had no confessor on 
whom he could shift the burden and responsibility for his sin 
or his salvation. He has hadto suffer for the one and work 
out the other for himself. It was the descendants of the men 
who wrested from the unwilling hands of King John that Magna 
Charta which was the forerunner of our Constitution, the de- 
scendants of the men who for six centuries in the English Par- 
liament and out of it, with a determination that never faltered, — 
defended the right of the representatives of the people to lay the 
taxes the people were to pay — the descendants of the men who 
fought at Marston Moor and Naseby; that cut off the head of 
one king and drove another into exile, that elected the members 
of the Constitutional Convention of 1787. 

The people who elected that constitutional convention were 
the most self-reliant of their self-reliant race. By a process of 
natural selection the bravest and the best of a race that itself 
was the bravest and the best had left their homes in the old 
world and endured climatic rigors, frontier hardships and the 
onslaughts of savage'foes to found a community where they could 
be more free and more the architects and the artisans of their 
own fortunes than they could be at home. 

The men who fought the battles of freedom in America were 
better even than those they had left behind them, who them- 
selves were otherwise the best of men. 

Well said the pious Stoughton of Massachusetts : — 

‘* God sifted a whole nation that he might send choice grain 
over into this wilderness.”’ 
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The convention itself was composed of the leading lawyers, 
statesmen, publicists and patriots of the nation — men who were 
not deficient in the knowledge to be derived from books but who 
knew more than books could teach, who were not deficient in 
eloquence but were men of deeds rather than words, and above 
all of men who in one way or another had done their share to 
create the nation they were now seeking to place on a broader 
and securer foundation. 

No wonder that the Constitution which was the result of the 
work of the convention so elected, so constituted and so presided 
over should have stood the test of time. 

It was devised for a nation extending only from Maine to 
Georgia and from the Atlantic to the Mississippi, with a popu- 
lation of only four million people who were without wealth and 
mostly engaged in agricultural pursuits. It has been found 
necessary to amend it only six times in more than a hundred 
years — three times within the first few years after its adoption 
to perfect the original instrument in some minor details, and 
three times after the Civil War to provide for new conditions 
which were the result of that war —and it is now the basis of 
the government of a nation that extends from Porto Rico to the 
Orient and from the Yukon to Samoa, on whose dominions the 
sun never sets, with a population of eighty millions of people 
engaged in every kind of production, trade and commerce, — 
the greatest, freest, strongest and richest nation in the world. 

It is this Constitution that provides that ‘* The Congress shall 
have power to regulate commerce among the several States.”’ 

The men who inserted that clause in the Constitution meant 
something by it. There are no superfluous words in the instru- 
ment any more than there were in the common speech of the 
great commander who presided over the convention. 

There was very little interstate commerce in the United States 
at that time. A few sailing vessels brought products to the 
ports of Boston, Providence, Newport, New London, New York, 
Philadelphia and Baltimore, but they were mostly tropical 
products, coming from outside the United States. It was half 
a century before we discovered that we could produce such 
things cheaper than we could buy them and before interstate 
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commerce on any large scale began to take the place of com- 
merce with foreign nations. A few farmers living near State 
lines engaged in interstate commerce in the products of the 
dairy, the potato field and the hen-house, and the wives of Del- 
aware and New Jersey bought some of their finery in Philadelphia 
and New York retail shops. It was not, however, hen-house 
products or the finery of retail stores that the Constitution- 
makers had in mind. No man ever saw further into the future 
than George Washington, and the convention over which he pre- 
sided shared his faith in the United States that was to be. It 
was a quarter of a century before George Stephenson built his 
first locomotive, so they could not foresee the system of iron 
roads that now binds the nation together more closely than a 
hundred constitutions could, but God had made the rivers and 
the lakes, and it was Washington himself who planned the first 
artificial waterway to supplement them. The members of that 
convention foresaw— perhaps not in all its greatness but in a 
greatness approaching the reality —the mighty ‘* commerce 
among the several States ’’ that was to come, and they well knew © 
what they were doing when they provided that Congress should 
regulate that commerce. So great was to be its influence in the 
development of the nation, the corner-stone of whose govern- 
ment they were laying, so important to the welfare and prosperity 
and happiness of the people, that it was not to be left to the 
caprice or selfish interests of any particular State. Interstate 
commerce as it developed was to be a matter of national concern, 
under the control and regulation of the national Congress. 

The great problem before the Constitutional Convention was 
the division of the power of government between the nation and 
the constituent States. The convention solved the problem and 
made no mistake. Not one of the fifteen amendments relate to 
this question, and the Constitution to-day, so far as this division 
is concerned, is precisely as it originally stood. No different 
arrangement has been found necessary; no change of line fences 
has been found desirable. The general government has been 
found to have all the powers that it needs and none that are dan- 
gerous. We had, it is true, four years of Civil War to determine 
the question of whether a State might secede from the nation, 
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but the nation won, and the only changes that were made in the 
Constitution itself at the close of the war were those which gave 
freedom to the slave and suffrage to the negro. The line of 
demarcation between national and State authority which has 
stood such tests must have been wisely drawn. 

Ido not think that in relation to the interstate commerce 
question which is looming up as such an important issue be - 
fore the American people, the Constitution-makers were any 
less wise than in relation to the other provisions of the in- 
strument they formulated. I believe on the contrary that in 
nothing is their wisdom more apparent than in the way in 
which they solved the problem of ‘* commerce among the sev- 
eral States.”’ 

I see no occasion for a constitutional amendment. The im- 
strument which has stood the test of all the changed conditions 
which the nineteenth century brought about, including the mid- 
century Civil War, is good enough to start the twentieth cen- 
tury with. The light of Washington’s wisdom never before 
shone so bright as it does now, a hundred years after his death. 
The constitutional solvent which has been found so effective a 
solution for the troubles we have had will I believe be found no 
less effective for the troubles of the present day without any 
change in the language of the Constitution itself. It will be 
time enough to talk about amending the instrument when we 
have put into operation all its existing potentialities. Until we 
have occupied the whole field we now have open before us, it is, 
I submit, premature to talk about pushing back the line fences. 

Let us hope and trust that we shall never come to imitate our 
Latin sisters on the south and enter upon a career of constitu- 
tional amendment. Nothing can be more demoralizing. Once 
entered upon there is no end to it. A constitution so frequently 
amended becomes an unstable basis for a government. Truly did 
Wendell Phillips say of the Central and South American republics 
whose constitutions were amended with almost every change of 
seasons that: — 

‘** They topple over so often that you can no more daguerro- 
type their crumbling fragments than the waves of the ocean.’’ 

To my mind, the best thing about the American Constitution 

VOL. XXXVII. 16 
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is the fact that it has been amended so little and is so hard to 
amend. 

So far as relief from our present evils is concerned, if it can- 
not be obtained without the amendment of the national Consti- 
tution, it is my opinion that we had better make the best com- 
promise we can and surrender to the trusts at once. 

I believe, however, that full, complete and perfect relief can 
be found under the provisions of the Constitution as it stands. 

There is little doubt but that the relief is needed. No one 
who has been a close observer of the signs of the times can 
doubt that the trust question is the most serious question that 
our nation has to confront to-day —in my judgment the most 
serious question that it has ever had to confront. The kings of 
ancient times used to think some people too great to be subjects 
and so they cut off their heads. Some of us think now that the 
republic has corporations too great to be citizens and that we 
must cut off their heads or trim down their proportions in order 
to secure the national safety and assure the people’s welfare. 

The}whole genius of our institutions is founded on competi- 
tion. Our Saxon civilization has grown up under competition. 
There has been competition between one employer and another 
for the labor of the workman; competition between workmen 
for the job; competition between sellers for the trade of the 
customer and between customers for the goods of the seller. 
Manufacturer has competed with manufacturer, merchant with 
merchant. producer with producer, trader with trader, and artisan 
with artisan, and the best manhas won. The combinations have 
now become so great that competition is being destroyed and 
monopoly seems to be coming to take its place. We have almost 
if not{|quite reached the point where if anyone wants a pound of 
meat'he can get it only from the Beef Trust or some of their 
agencies; if he wants anything in the iron and steel trade there 
is only one seller. If he wants tobacco he must go to the Amer- 
ican Tobacco Company; if he wants sugar to the American 
Sugar.Company or to the Oxnard Company, and the rumor is 
that the two are about combining to make a still more perfect 
monopoly. The anthracite coal trade is practically under one 
head and the production of the other necessities of life is being 


XUM 
vio 


XUM 


NATIONAL INCORPORATION : CONTROL OF CORPORATIONS. 243 


rapidly taken over by giant corporations which thus become 
monopolies. The worst phase of the monopoly — worse even 
than thirty-cent beef and twenty-dollar coal—is that there is a 
monopoly of employment. It is fast coming to the point where 
anyone who seeks employment can find only one employer. If 
he be an artisan in the iron and steel trade he must go to the 
Steel Trust. If he is a butcher he must go to tfe Beef Trust; 
if he is in one of the electrical trades he must make his pilgrim- 
age to Schenectady; if he belongs to some other trade then to 
the combination that controls it, and if he does not commend 
himself to his trust —if it does not like the color of his hair or 
the style of his cravat —he can go out and starve. 

Our fathers rose in their majesty and their might against the 
despotism of George the Third, but the infatuated English king 
was guilty of nothing more serious than an attempt to make the 
people of the American colonies pay a few hundred dollars in 
taxes on tea against their consent. Many of us now think that 
His Majesty George the Third presented not nearly so serious 
an issue to our fathers as His Majesty Mr. J. Pierpont Morgan. 
presents now to their sons. 

We may differ — we do differ—as to the magnitude of the 
evil but we all agree that it exists. We may differ, and we do 
differ, as to the extent of the danger, but we all agree that there 
is danger. We may differ and we do differ as to the degree of 
importance to be attached to the question, but we all agree that 
it is important and that a solution must be found and relief 
obtained. 

I believe that the solution we are seeking is to be found in the 
twelve words of the Constitution of the United States which I 
have quoted at the beginning of my address. I can think of no 
other twelve words in the literature of the language we speak 
that mean so much to the welfare of our nation and the happi- 
ness of our race. If I am right as to the untold power for good 
that they confer upon the national government, their far- 
reaching power to cure the social ills of the beginning of the 
twentieth century, and the close way in which they fit the trust 


question of to-day, there is nothing in the way of constitutional 
change to be desired. 
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The effect of this provision of the Constitution is to practi- 
cally abolish State lines and State jurisdiction so far as trade and 
commerce are concerned whenever Congress chooses to exercise 
its jurisdiction in the premises. 

The railroads are the great instruments of commerce to-day 
but there is no railroad system of any importance that does not 
extend through half a dozen States. The coasting steamers 
and vessels are also important instruments of commerce, but 
there is hardly a line of steamers along the coast that has its 
two termini within the same State. The internal waterways are 
still of immense importance. The commerce of the Great Lakes 
exceeds that of any other body of water of the same acreage in 
the world, and the commerce of ‘the Great Lakes is nearly all 
interstate commerce. The navigable part of the Hudson river 
it is true is between New York City on the south and Troy and 
Albany on the north, but the Greater Erie Canal which New York 
State is about to build will extend the commerce of that river 
so that it will reach from Sandy Hook to Duluth, and the 
stream which Hendrick Hudson discovered will be a most im- 
portant artery of interstate commerce. The Mississippi is 
navigable from the wheatfields of Minnesota to the ricefields of 
Louisiana, and all along the way it is an artery of interstate 
commerce. Even the trolley roads which are now important 
freight carriers are coming to cover long stretches and to extend 
from State to State. 

Transportation is now almost entirely in the hands of cor- 
porations and the process of the combination of transportation 
companies has been going on at such a rate during the last 
few years that some of the organizations thus created have 
become colossal and the power which they exercise is often 
supreme and sometimes dangerous almost beyond the power of 
words to express. 

Not only is the transportation part of interstate commerce in 
the hands of great corporations, but the production of the 
things transported is in a great measure in the hands of cor- 
porations whose business is by no means confined to any one 
State. The Standard Oil Company would do but a small part 
of its business if it had to sell in Pennsylvania all the oil pro- 
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duced in that State, all Ohio oil in Ohio, Indiana oil in 
Indiana and Texas oil in Texas. Ninety per cent of the an- 
thracite coal which is produced by corporations operating in 
Pennsylvania finds its market in other States, including our 
own. The woolen mills which are operated by corporations 
in New England and Pennsylvania and the cotton mills by 
corporations in the South, find a large part of their market in 
other States than those in which their manufacturing operations 
are conducted. The wheat crop of the Dakotas is made into 
flour by corporations at Minneapolis and the corn crop of Kan- 
sas, Nebraska and Iowa is made into whiskey and glucose by 
corporations at Louisville and Buffalo and then marketed through 
all the arteries of interstate commerce in all parts of the Aue 
ican nation. Only a small fraction of the fruits of California 
and Florida— much of which is produced by corporations — 
could find a market within those States, and the cotton of the 
South is sent by corporations around the world. The United 
States Steel Company has its plants in many of the States and 
its customers in every part of the American continent. The 
Amalgamated Copper Company produces copper in half a dozen 
States and sells it in forty States. The General Electric Com- 
pany makes its goods in Schenectady and sells them in every 
State and Territory inthe Union. The corporations of Grand 
Rapids, Michigan, make a dozen times more furniture than all 
Michigan could use, and the carpet mills of Pennsylvania supply 
a continent. The American Tobacco Company buys the tobacco 
of half a dozen States and sells it everywhere. The Beef Trust 
buys the cattle of the West and sells steaks and roasting pieces in 
the East. The Ice Trust cuts its ice on the Kennebec and sells 
it all along the coast from Boston to Texas, and the Paper 
Trust buys the spruce logs of Maine and the Adirondacks and 
sells its product wherever newspapers are printed throughout 
the land. 

It is not alone transportation companies and producers that 
do interstate commerce but far the larger part of the business of 
the merchants of the land is interstate business. New York, 
Boston, Philadelphia, Baltimore, Chicago and St. Louis would 
be small cities indeed if their trade was confined to New York 
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State, Massachusetts, Pennsylvania, Maryland, Illinois and 
Missouri. 

This mercantile business is coming more and more to be trans- 
acted by corporations. Nearly all of the large wholesale 
corporations and many of the retail department stores are now 
under corporate management. The business partnership is dis- 
appearing and the business corporation is coming to take its 
place. 

The great work of the nineteenth century was the abolition 
of distances, and the twentieth century opens with trade and 
commerce extending over the world and the producer and the 
merchant — usually incorporated — finding his customers every- 
where. 

The power to regulate ‘* commerce among the several States ”’ 
in the United States is practically the power to regulate all trade 
and commerce in the United. States. The jurisdiction is over 
the trader as well as the trade —the living instrument as well as 
the dead object — and while there is some trade and com. 
merce that is confined to one State there are few traders who 
do not either in their buying or selling engage in some form of 
interstate commerce, and in many, if not in most, cases the 
interstate business is the most important part of it. The power 
to regulate commerce ‘* among the several States’’ carries with 
it, therefore — through its power over the trader as well as the 
trade — power enough over the commerce that is carried on 
within the State itself to practically control it. Little difficulty 
will be found by Congress in devising a law which shall practi- 
cally regulate all the business of merchants, manufacturers and 
transportation companies a part of whose business is interstate 
business. 

I do not see why Congress cannot if it wishes prescribe what 
kind of commerce shall be carried on between one State and 
another, under what conditions it shall be carried on, and by 
what class of persons or corporations. It may if it will provide 
that no commerce among the several States shall be carried on 
by any corporation, and, as the greater includes the less, it may 
prescribe the kind of corporation that may engage in interstate 
commerce, the manner of its incorporation and the kind of 
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executive or judicial supervision that shall be extended over it 
and it may adopt the most stringent regulations to prevent it 
from exercising anything like monopoly in the business in which 
it is engaged. After Congress has exhausted its power the 
only field left for uncontrolled corporations will be the trade 
done by traders whose trade is confined to a single State. Such 
a corporation would be too small to excite apprehension. The 
danger that confronts us is from the corporation whose opera- 
tions are extensive enough and exclusive enough to constitute 
a monopoly, and such a corporation must of necessity engage in 
interstate commerce. The clause in the Constitution which we 
are construing gives us, therefore, right in hand, the most 
powerful of agencies to use against the monopolies. There is 
no weapon devised by the reformer of this present generation of 
trusts anything like so effective for the purpose as this weapon 
forged « hundred years before the first trust had its beginning. 

It is my judgment, therefore, that Congress should pass a 
National Incorporation Act and that this act should provide :— 

1. That there be attached to the Law Department of the 
United States, as a part of it, a Bureau of Incorporations, 
which bureau shall be under the control of the Attorney- 
General and have a chief or commissioner with a salary adequate 
to command proper talent, and the requisite clerical force. , 

2. That any given number of persons, a majority of whom 
shall be citizens of the United States, may organize themselves 
into a corporation upon making and filing an agreement of in- 
corporation specifying the amount of capital, the conditions 
under which it is or is to be subscribed, and the methods of cor- 
poration government and management to be adopted and the 
other ordinary conditions of such an agreement. 

3. That no corporation shall engage in commerce between 
any one State and any other State unless it shall be incorporated 
under this act or shall have accepted the provisions of it. 

Corporations chartered under State laws should be allowed to 
have the benefit of the National Incorporation Law upon filing 
their incorporation papers in the proper offices in Washington 
and upon accepting and complying with the provisions and con- 
ditions of that act and assuming the obligations imposed by it. 
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4. That no corporation shall engage in commerce between 
any one State and any other State if in its organization or its 
method of doing business it creates or tends to create a mo- 
nopoly either in the production or distribution of products, or 
increases or tends to increase the prices of such products beyond 
what such prices would be were it not for such corporation or 
the business transacted by it. 

5. That the Circuit Court of the United States shall have 
jurisdiction at the suit of any interested party or of the Attorney- 
General on behalf of the United States, to entertain suit for an 
injunction to restrain the violation of the provisions of this act, 
or any of them, or for damages for such violation, or both, and 
to render appropriate judgment in such suit. 

As I construe the interstate commerce clause of the Constitu- 
tion such a statute is not only clearly within the power of Con- 
gress to pass but is only a partial and incomplete exercise of that 
power. It is an amplification and extension of the jurisdiction 
which Congress has already exercised in the passage of the Inter- . 
state Commerce Law and the Sherman Trust Law. It might 
go very much farther and still be within the limits of the juris- 
diction conferred upon it by the Constitution. A proposition 
is before Congress now to amend the Interstate Commerce Law, 
increasing the jurisdiction of the Interstate Commerce Commis- 
sion. So far as it goes this is good, but it does not go far 
enough. Commerce as usually conducted involves a seller, a 
buyer and a carrier. The Interstate Commerce law seeks to 
regulate the business of the carrier, but the real offender in 
these later days is not the carrier but the producer. It is not 
transportation but rather production that now controls. The 
transportation companies need the freight which the producers 
are in a position to give or withhold from them more than the 
producers need transportation. The United States Steel Com- 
pany can build railroads of its own from its furnaces and its 
factories to tidewater more readily than the transportation com- 
panies can secure the freight to take the place of that which the 
United States Steel Company could take away from them. Any 
remedy against the carrier alone would be of comparatively little 
avail. The remedy that we need is against the producer who has 
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become a monopoly and is able at his own sweet will to affix ex- 
orbitant prices to the necessities of life and thereby to limit 
and control the comforts and manner of life of the people. 
There was a time, doubtless, when rebates of freight granted 
to favorite shippers and discrimination as to freight rates granted 
to favorite localities were crying evils, but freight rates have 
now been hammered down to so low a point that there is not 
much room for rebates and the evil of favoritism as to localities 
has been very much lessened. It is now not the corporations 
that carry but the corporations that produce that seek to own 
the earth and to limit the mode of life of the people who live 
on it. 

The bill now before Congress which provides for publicity in 
all matters relating to corporations is at best only a partial and 
incomplete remedy for the evils which afflict us. 

So far as corporations enjoying public franchises which are 
necessarily more or less monopolies are concerned, publicity is 
certainly desirable. A railroad company has to have a public 
franchise and the power of eminent domain in order to exist, 
and the public is entitled to know just what is being done with 
the franchise it has bestowed and just what profits are being 
made by reason of its exercise so that it may be determined 
whether it is getting a fair return for what it has granted and 
honest treatment at the hands of its grantee. 

Publicity, however, in regard to the business of a corporation 
which is or may be engaged in competition is entirely out of the 
question. Among the public which would be entitled to the 
result of this publicity are to be found the corporation’s compet- 
itors in business, and if the incorporated Siegel-Cooper & Com- 
pany establishment in New York has a chance to examine the 
books of the incorporated R. H. Macy & Company and vice 
versa, then competition between Siegel-Cooper & Company and 
R. H. Macy & Company comes to an end at once, and the nat- 
ural result would be either the destruction of one competitor or 
a union of the two and the establishment of another and greater 
monopoly. All such remedies are, in my judgment, either 
utterly valueless or of only limited value. I see no way of sav- 
ing the nation from the evils of monopoly except by legislating 
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directly against the monopolists. Indirect legislation will be of 
little avail. 

Granted that Congress has the jurisdiction under the Consti- 
tution to pass such legislation as it deems wise on this subject, 
the thing to be desired is legislation that shall curb the evils of 
the monopolies without embarrassing trade that is legitimate and 
beneficial to the community. The question with the ancient 
kings was how to cut off heads enough to save the throne with- 
out cutting off so many as to weaken the nation. The question 
with Congress is how to restrain monopoly without restraining 
trade. Trade is the life-blood of the nation; monopoly a 
disease that kills. How shall we cure the disease without drain- 
ing the life-blood? Legislation providing for publicity as to the 
business of corporations engaged in competition would be legis- 
lation which would tend to kill trade without destroying monop- 
oly. Direct legislation, such as I propose, would, I believe, 
tend to destroy monopoly without interfering seriously with 
legitimate trade. 

Of one thing I am firmly convinced and that is that whatever 
remedy is adopted to cure the trust evils from which the com- 
munity suffers, the application of the remedies should be in the 
hands of the courts rather than of the executive department of 
our government. The training of the lawyer leads him always 
to favor judicial rather than executive remedies. The proposed 
statute puts the power in the hands of the court to judicially 
investigate and render judgment. I think that the rights of the 
people and the interests of trade will be safer in judicial than in 
executive hands and that we can trust the courts of the nation 
to so interpret and administer a statute of this nature as to give 
to the community and the country the benefit that it is intended 
to confer and save them from the evils that might otherwise 
attend it. Ours is a judge-governed land. It is a land of 
liberty because it is a judge-governed land. Despotism has 
flourished only where the executive has over-shadowed the 
judiciary. The courts are the bulwarks of our institutions, the 
safeguards of Anglican liberty. In this day when our nation 
and our race are confronted with a new evil we may well turn 
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to the courts of justice for a remedy. If there must be — as it 
seems there must — an increase in the functions of government, 
let that increase be on the judicial rather than the executive side. 
Let it be the courts rather than the executive departments which 
shall receive the increment of power. ‘ 

A great deal has been said about government by injunction. 
There have doubtless been ill-considered injunctions granted by 
our United States courts but I think they are few — much fewer 
than the mistakes that have been made in the executive depart- 
ments of the government. The courts are open. Their pro- 
ceedings are conducted in the open. Reasons have to be given 
and even judges are not impervious to criticism. Both sides are 
heard and mistakes or errors of judgment can be remedied by 
appeal. Our American courts are well worthy to bear the 
added responsibility which we are planning to impose upon them. 
The American judge is simply the American lawyer put upon 
the bench. It may be that no pronounced change in the nature 
of the man occurs when he steps from before the bench to be- 
hind it, but he breathes a different atmosphere. The American 
lawyer is a partisan. The American judge is as impartial as it 
is possible for a thinking and intelligent being to become. The 
criticism that has been levelled against what is called govern- 
ment by injunction should be directed rather against the law- 
making than the law-interpreting power. In the labor 
troubles the writ of injunction has been ordinarily invoked by 
corporate employers against workmen. It has been looked 
upon often as an interference by the courts on the side of mo- 
nopoly against the people. The legislation we are considering 
will give the people a better opportunity to invoke the writ of 
injunction against the monopolists and we may fairly assume 
that the courts will be quite as astute to administer the law in 
favor of the people as against them. Government by injunction 
in the way in which the proposed legislation will tend to establish 
it, will I think be found to be the most effective and popular 
government that has ever been established by man. 

No one appreciates more than I do that in adopting any legis- 
lation that affects trade and commerce we are handling edged 
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tools, but a road cannot be cut through the forest without an axe 
and we should not refuse to place tools in skillful hands because 
they might be dangerous in the hands of the unskillful. 

No one appreciates more than I do the seriousness of the 
question, but it is a serious emergency we have to meet and I 
think the occasion demands the application of a drastic remedy, 

Of one thing more I am sure and that is that the men to meet 
the crisis and to guide the country safely through the dangers 
that surround it are the lawyers of the land. In this day of 
doubt and question the American people instinctively turn to the 
American Bar. I believe that they will not turn in vain. The 
day when the lawyer played the buffoon character in fiction and 
in comedy, when he was the butt of ridicule and the target 
against which the pointed darts of the satirist were directed is 
past. The lawyers of to-day are the leaders in thought and in 
action, supreme not only within the narrower limits of the pro- 
fession but supreme also among statesmen and financiers and 
among those holding positions requiring unusual executive 
talent — yes, when the time of national peril comes they have 
often proved supreme among the nation’s defenders. The two 
serious questions that the administration of the first President 
had to face when the new government created by the Constitu- 
tion was starting on its career were how to organize our finances 
at home and to establish relations with foreign nations abroad. 
The wisdom of Washington solved these two questions by 
placing a New York lawyer at the head of the Treasury depart- 
ment and a Virginia lawyer at the head of the Department of 
State, and our national wealth at home and our national influence 
abroad to-day are the legitimate and direct results of the work 
done by Hamilton in the Treasury and Jefferson in the Depart- 
ment of State. The hero of the war of 1812 was not a West 
Point graduate or a man brought up to the profession of arms, 
but Andrew Jackson, the lawyer. The savior of the nation in 
the Civil War, the man whose name goes down to history insep- 
erably connected with our triumphs in that struggle, was not 
Grant or Sherman or Sheridan, or Farragut, but Abraham Lin- 
coln, the lawyer. The great hero of the Spanish war was not 
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Dewey or Sampson or Schley, or Miles or Shafter or Merritt, or 
Joe Wheeler or Roosevelt, but the man who as supreme 
commander of the army and navy of the United States 
guided with firm hand and unerring judgment the movements 
of fleets and armies as well as the counsels of statesmen and 
the negotiations of ministers so that there was brought forth 
an honorable and glorious issue — William McKinley, the 
lawyer. 

The lawyers of the nation are to-day the nation’s leaders. 

Nothing has contributed more to the elevation of our profes- 
sion and to the increase in its power and usefulness than the 
work of the bar associations of the nations. To-day the bar pre- 
sents anorganized and unitedfront. There is an International Bar 
Association covering the world; an American Bar Association — 
of which our own incomparable Wadhams is now the treas- 
urer — as broad as the American nation: State Bar Associations 
in every State, and city and county bar associations and lawyers’ 
clubs in all the principal cities of the land. What to-day affects 
one member of the bar, affects every member of the bar. A had 
man in the profession is a stain which every member of the pro- 
fession resents. The success of a great lawyer finds a response 
in the heart of every member of the profession. We are freer I 
believe than other professions from petty jealousies. Our edu- 
cation and training lift us to a higher plane than that occupied 
by other professions. We meet in battle array when a question 
is to be fought out, but we meet as gentlemen. We defend our 
client and protect the interests confided to us, but we do not for- 
get that we are citizens and gentlemen. On all the great public 
questions the influence of the bar is on the conservative side. 
We are for conservation and not destruction; for creation and 
not ruin. 

In this great question, which is now stirring the hearts of the 
people so deeply, the lawyer will be found doing his duty as an 
individual and the bar doing its duty as a profession. In the 
courts, in executive positions, in State legislatures, in public 
and in private life, in court and out of court, the influence of 
the lawyer as an individual and of the bar as a profession will 
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be exerted towards a solution, which shall protect us from the 
evils which threaten us and save us from perhaps worse evils 
that might follow inconsiderate remedies. 

The lawyer cannot live without his fee, but he does not live for 
his fee alone. He values his daily bread, but he values more 
than that the honorable name of his profession and his own 
honor as a member of it. 


NOTES. 


Irems. — Our talented young friend, Marsuatr B. Woopworts | 
United States Attorney at San Francisco, who, as the result of four 
months of severe and continuous labor put up the case against the Salt 
Trust and succeeded in getting a preliminary injunction against it in 
the United States Circuit Court, was the recipient of an unusual com- 
pliment. Many of his fellow citizens, especially those engaged in the 
retail grocery trade, desired to express their appreciation of what 
he had done, by presenting him with a loving cup. But he expressed 
doubts as to the propriety of accepting such a tribute, and thereupon a 
committee of the would-be donors took it upon themselves to write to 
the Attorney-General asking him whether hesaw any impropriety in Mr. 
Woodworth’s accepting the gift. Mr. Knox replied that he saw no im- 
propriety in it. Nevertheless, Mr. Woodworth declined the gift, out of 
motives of delicacy. In this he did right. In his struggle which ended 
in the smashing of the Salt Trust he did not represent any particular 
class of his fellow citiaens, but the American people in general and their 
government; and it is hoped and believed that the time is not far off 
when they will be able to present him with a more valuable loving cup 
in the shape of an appointment to the Federal Judicial bench 
The new Attorney General of New York, Mr. Cunneen, has disturbed 
the tranquillity of a good many members of the General Assembly of 
that State by putting such a construction upon the statute law as 
makes the riding to and fro on a railroad pass by a member of the 
Legislature, a misdemeanor. Assuming that the Attorney General is 
right in his construction of the statute, he is entitled to the public thanks 
for the service which he has rendered. It is said that these pass- 
holders swarm the trains between Albany and New York and between 
Albany and the Western cities in such numbers as seriously to incom- 
mode honest passengers who pay theirfare. Does any one for amoment 
suppose that a railroad company grants these favors to the members of 
the Legislature without an expectation of getting something in return? 
That our new territory of Hawaii is fast coming up to the standard of 
American civilization is proved by a dispatch from Honolulu of Dec. 
12, to the San Francisco Call, which describes a fight which took place 
between two lawyers of American extraction in the upper corridor of 
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the Judiciary building. The Call, with true American journalistic 
enterprise, publishes a fine portrait of one of the combatants. If a 
good old Andrew Jackson dog fight were to take place in Honolulu or 

elsewhere, some of the American newspapers would publish portraits 

of one or both of the dogs. The dispatch says: ‘‘ The two attorneys 

were in the upper corridor of the Judiciary building when Brown fol- 

lowed Magoon and led the attack, which was promptly met by the latter. 

Blow followed blow in quick succession, the Senator getting the worst of 
it, according to eye-witnesses. Others joined the fray, Plumber Brown 

going to the rescue of Lawyer Brown, while Lawyer Lightfoot helped 

his partner, Lawyer Magoon. Then Juror Ouderkirk took a hand and 
was met by Referee Rawlins. Lawyers Brown and Magoon touched 
the floor, Magoon on top. When Lawyer Brown arose it was seen that 
there was blood on one side of his face, where he apparently had received 
a blow. Mediators promptly interfered, peace was declared and the 
Judiciary building soon settled down to its customary quietude.’’ - - - - 
The New York Evening Post has no desire to rub salt into Mr. 

Roosevelt’s wounds with respect to his nomination of the Addicks’ 

man, Byrne, as District Attorney for Delaware. But Mr. Roosevelt 

evidently has a desire to rub salt into the wounds of the New York . 
Evening Post; because, on the re-assembling of the Senate in pur- 
suance of the President’s proclamation for an extra session, he renewed 

the nomination of Mr. Byrne. ‘The following advice of the Evening 

Post fell upon the President like moonlight on a frozen pumpkin: 

‘* Now that that tool of Addicks has proved too much for even the 

stout Senatorial stomach, the President should withdraw the nomination 

altogether, and join heartily with the honest men of Delaware in 

their determined attempt to bury Addicks and all his works.’ - - - - 

The home of Judge McEwen, at Irving Park, Chicago, was burglar- 
ized recently. Among other articles and valuables stolen was a full 
set of burglar’s tools, which Judge McEwen had collected from crim- 

inals whom he had prosecuted while Assistant State Attorney. The 
Judge’s friends are having a good deal of amusement in anticipation 
of the embarrassing position in which the Judge will be placed in case 
the burglars are apprehended and put on trial and he is called upon 
to identify and swear to the ownership of the burglar’s kit 

The New York Evening Post, commenting on the agitation in that 
State in favor of abolishing the office of Coroner, says that ‘‘ every- 
body knows that such functions as the Coroners now perform could be 

done far more effectively, as well as more quietly and with less expense, 
by single medical examiners, after the well tried Massachusetts 

plan.’ ---- Two of the graduates of the Atlanta University 
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(colored) are lawyers. One is practicing in Boston, and the other 
in Augusta, Georgia. Not long ago the latter won a case before 
the Supreme Court of Georgia against white lawyers. - - - - 
SHannon C. DovuGtass was appointed Circuit Judge for Division 
No. 4 of the Circuit Court of Jackson County (Kansas City), to fill 
the place made vacant by the death of Judge John W. Henry. Judge 
Douglass was born in Columbia, Mo., fifty years ago. His 
grandfather, James Shannon, LL.D., was the second President of 
the Missouri State University, which is situated at Columbia. - - - - 
We wish that the judges, in writing their opinions, would dispense 
with the words ‘‘ appellant ’’ and ‘‘ appellee,’’ in designating the parties 
to the action. They should in all cases use the words ‘‘ plaintiff’’ and 
‘‘defendant.’’ The use of the words appellant and appellee drives 
the reader to the pains of making a search to find out which 
is the plaintiff in the case, the appellant or the appellee, in 
order to get the relations of the parties into his mind. - - - - 
The Act of Congress recently passed creating civil government for the 
islands of Guam and Tutuila, attaches those far-off islands to the Ninth 
Federal Circuit for judicial purposes. - - - - Miss Resecca J. Taytor, 
who was dismissed from a clerkship in the War Department by Secre- 
tary Roor for criticising the Administration, brought an action for rein- 
statement in the Supreme Court of the District of Columbia. She knew 
more than her lawyers did about the way in which her case should be 
conducted, and therefore they withdrew from the case. Thereupon she 
determined to conduct her case herself. The other day she afflicted the 
court with an argument of three hours duration. After hearing her for 
two hours, the court took a recess, and Chief Justice Bingham announced 
that after the recess he would allow Miss Taylor fifteen minutes more 
time in which to finish her argument. Thereupon she made a vigorous 
protest against such a short allowance of time, which finally induced the 
Chief Justice to allow her to talk herself out; and she took another 
hour. We were told that the first fifteen minutes of the argument were 
quite interesting, but that the succeeding two and three-quarter hours 
were somewhat tedious. - - - - Among the ‘‘ thoughts which failed of 
act’’ before the last Congress was Mr. Hepsurn’s bill amending the 
Interstate Commerce Act, known as *‘ The Hepburn Package Amend- 
ment.’’ As described in a press dispatch, the bill made all packages of 
goods shipped from one State to another subject, in transit, to the laws of 
the State into which they are shipped, thus neutralizing the effect of the 
‘* original package ’’ decision of the Supreme Court of the United States. 
- - - - The New York Evening Sun says: ‘‘ When Uncle Siras Torrie, 
of Westhampton, walked into the Supreme Court at Riverhead, L. I., 
VOL. XXXVII. 17 
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the day before yesterday, the court officer cried out indignantly, ‘ Hats 
off!’ But the old gentieman took no notice. So the official person pulled 
off Uncle Siras’s headgear, in order that the dignity of the law might 
not be outraged. ‘There is no law,’ said the octogenarian Quaker, 
angrily, ‘ that will make me take off my hat in the court.’ His Honor 
here interposed and cirected that Mr. Turrte should be allowed to do 
as he pleased, and tlie administration of justice went on. The old- 
fashioned Friends, who believed in keeping their hats on in meeting, 
and in courts, seldom ran up against official persons, because they 
were careful to avoid lawsuits.’’ - - - - ‘‘M. D. Purdy, of Minneapo- 
lis, former United States District Attorney for the District of Minne- 
sota, has been selected as Assistant Attorney-General to join in the 
prosecution of suits for violation of the Sherman anti-trust law 

The conviction of Colonel Lynch for treason was a foregone conclu- 
sion. He was a British subject and bore arms for the Boers 
against his country—if, indeed, an Irishman can be said to 
have a country,—and lost. No attention would have been paid 
to him, any more than to a great many other Irishmen who did the 
same thing, but for the fact that he had the amazing effrontery to 
come home and procure himself to be elected to Parliament. The 
Government commuted his sentence to imprisonment for life, and 
after he has served long enough to get sobered down, the remainder of 
it will no doubt be remitted. Thus, to use an expression of the Judge 
who passed sentence upon him, he will learn that it is better not to 
‘* toy with treason.’’ - - - - The following dispatch from Helsingfors, 
Finland, dated February 26, indicates that Russia lags as far in the 
rear of civilization as England was during the reign of James the 
Second: ‘* Eleven judges of the High Court at Abo, the State Attor- 
ney, and other court officials have been dismissed without pensions 
because the court instituted proceedings against Gen. Kaigorodoff, the 
Russian Governor of the province of Nyland, of which Helingsfors is 
the capital, on the complaints of persons who were affected by the 
Governor’s action at the time of the street disturbance here in April, 
1902.’ - - - - New Jersey is a powerful sovereignty and it seems 
that she can outvie Cuba in other things besides breeding malaria- 
distributing mosquitos. She can incorporate a company to build and 
operate railroads in the Republic of Cuba; but when they come to 
build them and operate them it is possible that Cuba will have some- 
thing to say about the impudent proceeding. A recent dispatch from 
Trenton, N. J., says: ‘‘ The Cuba Eastern Railroad Company was in- 
corporated here to-day, to operate railroads or traction lines in Cuba. 
The authorized capital stock is $2,000,000, and the incorporators are 
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Louis N. Wheaton, Stallo Vinton, and Frederick B. Mearkles 
MarsHaLt B. Woopworta, the young United States District Attorney 
for the Northern District of California, is doing good work in the way 
of raking in the shekels for the government of the United States. The 
other day the Solicitor of the Treasury informed him that under his 
administration California has risen from fifteenth place to second place 
among the States of the Union in the matter of money collected for 
the government in civil suits and fines. Minnesota stands first with 
$123,000 collected; California second, with $70,000 collected, and 
New York third, with $40,000 collected. The solicitor complimented 
Mr. Woodworth very highly on his efficiency. 


Tue New York Stare Bar Association. — This learned and influ- 
ential body held its twenty-sixth annual meeting at Albany on January 
20th and 21st of this year, under the presidency of Hon. Jonn G. Miz- 
BurN, Of Buffalo. The meeting was very largely attended, and all the 
addresses and papers were of a high order. There was not a poor 
feature in the entire program. 

The subject of the address of the President was: ‘‘ The Statute Law 
of the State,’’ and he dwelt upon its confused condition and the need of 
a thorough revision. It is perhaps safe to say that, the Legislature of New 
York never having been under a constitutional restraint with respect 
to passing local and special laws, and having a code of procedure ex- 
cellent when first enacted, but amended and mangled and extended and 
protracted beyond recognition, — no State in the Union is perhaps as 
much in need of a competent statute revision as New York is. 

In connection with the same subject Hon. J. Newron Fiero, chairman 
of the Committee on Law Reform, presented the report of that commit- 
tee, which was one of the important features of the meeting. The com- 
mittee advocate the consolidation of the statutes, and that the work 
be confined to the repeal of obsolete, contradictory and inconsistent 
statutes; the gathering together of all cognate general statutes and 
bringing down to date the work of collation and condensation; analy- 
sis and arrangement of existing local and special laws, as far as prac- 
ticable, under proper heads and topics; and the publication of the 
laws as consolidated with a full and complete index ; the whole briefly 
termed ‘‘ Expurgation, Consolidation, Classification and Republica- 
tion.’”” The committee presented a proposed bill, which has been in- 
troduced in the Legislature of New York, by which the Governor is 
authorized to appoint five persons who shall constitute a Board of 
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Statutory Consolidation, whose duty it shall be to direct and control 
the revision, siniplification, arrangement and consolidation of all the 
statutes of the State, general and permanent in their nature. The 
report of the committee was adopted, approved and indorsed by the 
Association. 

The event of the meeting was the address of Dr. Rokuicarro Masv- 
gma, of Tokyo, Japan, on the subject of Japanese Jurisprudence. We 
reprint this address after a revision and correction, in the present num- 
ber, together with a portrait of the distinguished lawyer and scholar. 
Dr. Masujima, in additionto being regarded as a great lawyer with respect 
to his knowledge of the jurisprudence of his own country, is profoundly 
versed in the principles of the Common Law, and also in those of the 
Civil Law. Our readers will observe that the address of Dr. Masujima 
is couched in the most classic English with scarcely an idiomatic flaw. 
The fact that the distinguished Japanese lawyer and scholar should 
have come so great a distance to address a body of American lawyers 
was highly complimentary to them, no less than to the management 
of the association which procured his attendance. 

After the close of his address a reception was extended to Dr. Masu- 


jima at the Fort Orange Club, where the distinguished visitor was most: 


cordially greeted. He appeared in the costume of his own country, as 
he does in the portrait of him which we present with this number. 

In connection with the visit of Dr. Masujima it should also be noted 
that the Association had the honor of a visit, on the second day, from 
His Excellency Kogoro Takahira, the Japanese envoy at Washington, 
who was also present at the annual banquet, and responded to the toast, 
‘* The President of the United States and the Emperor of Japan.’’ 

Other addresses were, ‘‘ A Commercial Code,’’ by Judge Lyman 
D. Brewster, of Danbury, Conn., who was for many years chair- 
man of the committee appointed by the several States, on uni- 
formity of laws. We expect to present this very interesting address 
to our readers hereafter. The subject of the ‘‘ Supreme Court Dil- 
emma’’ — meaning the New York nisi, prius court dilemma — was 
handled by Simon Fleischmann, of Buffalo, without gloves. The paper 
of Heman W. Morris, of Rochester, on ‘‘ The Powers of Congress over 
Treaties’’ was a learned and able discussion of the subject, which we 
also have permission to print and which we expect to print hereafter. 
Selden E. Bacon, of New York, read a paper on ‘‘ Probate Procedure ”’ 
which was local in its character, but which excited an earnest debate. 
The paper of Edward B. Whitney, of New York, on ‘‘ Further Reforms 
in Procedure ’’ was also local in its chardcter, was pointed in its state- 
ments and suggestions, and was exceedingly well received. The very 
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able and thoughtful paper of Hon. Walter S. Logan, of New York, 
formerly president of the Association, on the subject of ‘‘ National 
Incorporation and Control of Corporations ’’ is printed by us in the 
present number. Whether we are prepared to accept views as far in 
advance as those of Mr. Logan, we are prepared to say that those 
views are not the views of a visionary, but of a lawyer of mature 
years, who, although engrossed in a large practice, finds time to give 
to reading, thinking, writing and speaking upon the problems which 
are pressing upon the attention of the legal profession and the people. 

Hon. Joun F. Ditton was to have read a paper on ‘‘ The Life of 
Chancellor Kent’’ but was prevented from being present owing to an 
engagement before the Supreme Court of the United States. Judge 
Dillon, in his paper, compares the life and work of Kent with that of 
John Marshall; and, after referring to the work accomplished by both 
these distinguished jurists, he says: ‘‘ Thus it happened that Chan- 
cellor Kent opened the portals of chancery and commenced the erection 
of a splendid structure of equity jurisprudence, just as Marshall 
opened the portals of the Constitution and commenced the erection of 
the superstructure of our constitutional law.’’ Judge Dillon suggests 
that ‘‘under the auspices of the Bar Associations of the State, we 
should have a James Kent day, in order that we may suitably make 
manifest our approbation of the great services which he rendered to 
general jurisprudence, and particularly to the jurisprudence of the 
State of New York, and this in the hope that it might result in a statue 
in honor of his memory either here in the Capital City, where he lived 
and labored for years, or in the city of New York where his Commen- 
taries were written and where he died.’’ The matter was presented to 
the Association by one of its members, and the Association took action 
in favor of carrying out the suggestion. 

The paper on ‘‘ Marriage and Divorce’’ by H. Crevetanp Coxe, 
of Paris, France, was, in the absence of Mr. Coxe, read by another 
member. In dealing with the subject of ‘‘The Independent Judge,’’ 
Hon. Martin W. Littreton, of Brcoklyn, surpassed himself and 
delighted his audience. Mr. Littleton is Assistant Prosecuting Attor- 
ney for Kings County, and is as eloquent before Bar Associations and 
at banquets as he is before judges and juries. He was one of the 
speakers at the banquet. 

The Annual Banquet of the Association was held at ‘‘ The Ten Eyck,’’ 
and was very largely attended. The responses to the toasts were of a 
very high order. Among them were addresses by His Excellency the 
Japanese Envoy and by Dr. Masujima. ‘he only deficiency seems to 
have been that Carr, of Albany, was this year omitted from the list of 
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those selected to reply to toasts. Mr. Carr is an inimitable banquet 
orator, and we were told that if he had been allowed to speak, he would 
have attacked and handled without gloves, the decision of the Court of 
Appeals of New York in the ‘* Right of Privacy ’”’ case. 

Toward the close of the last day’s session, WALTER LOGAN rose and 
presented the following figures relating to the increase of membership 
of the body : — 


New members proposed by the Secretary, Frederick E. Wadhams..257 
New members proposed by Edward W. Sheldon............sceeseseseees 90 
New members proposed by various other members of the Associa- 


Total new members proposed and elected........... ocecccorcesces 427 


This raises the membership of the New York State Bar Association 
to over sixteen hundred and places it in the lead of every other bar 
association in this country, not excepting the American Bar Associa- 
tion. This splendid result was brought about, it is well known, in pur- 
suance of a plan set on foot by the Secretary, Frederick E. Wadhams, 


to which other members of the Association responded as above stated. . 


In addition to his duties as Secretary of the New York State Bar Associa- 
tion, which he has discharged so efficiently, Mr. Wadhams is Treasurer of 
the American Bar Association in succession to Mr. Rawle, who was 
recently elected President of that body. Everyone who has had ex- 
perience in the matter, knows that the success of an organization of 
this kind depends upon the exertions of some permanent officer, gen- 
erally the Secretary, but sometimes, as in the case of the American 
Bar Association, the Treasurer. This raises the question whether, 
when a single member of the bar puts his energy, his intellect, his vi- 
tality, into the work of building up an association of this kind and 
perseveres until he is crowned with a magnificent success, he ought not 
to receive some distinet recognition at the hands of his professional 
brethren and his fellow citizens. In one of his bar association toasts, 
that inimitable toast-master, Smith P. Galt, of St. Louis, said that a 
lawyer is like a baseball player, in this, that when he fails at the bar 
we put him on the bench. We turn the pun into seriousness and say 
that when a lawyer, through years of labor, perseverance and inven- 
tion succeeds in accomplishing a result so beneficial to the bar as Mr. 
Wadbams has done, the bar ought torise up as one man and put him 
on the bench. The bar ought to put Mr. Wadhams on the bench. 
The bsr ought to put Francis Rawle on the bench. If the bar would 
make a united demand to that effect, the politicians would recognize it 
and would yield to it. These gentlemen ought to be occupying pesi- 
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tions, either on the State or the Federal bench, in place of some of the 
questionable politicians who get there. Asit is now, appointments to 
the Federal bench and nominations to the State bench, in New York 
and elsewhere, are determined, not by legal qualifications, not by serv- 
ices rendered the legal profession, not by services rendered in improv- 
ing the laws, but by questionable political services ; so that when a man 
becomes a candidate for a judicial office, he is said to be ‘in politics.”’ 

If all the judges on the bench displayed the energy in discharging 
judicial work that Mr. Rawle and Mr. Wadhams have displayed in 
building up and maintaining the standing and success of the respective 
bar associations with which they have been identified, the complaints 
about the law’s delays would not be so frequent, but the pointed 
suggestion of Mr. Fleischmann, that what is wanted in New York 
State is not more judges, but more energetic judges, would be 
realized. In New York City the judges get $17,500 a year, 
and, on an average, earn about $7,500. In Manhattan, as shown by 
Mr. Fleischmann, the hours of work of the judges are about four and one 
half hours a day, and in Brooklyn about five hours a day for five days 
in the week and eight months in the year. 

Among other things done by the New York State Bar Association, 
was a reversal of the action of the previous meeting, which anchored 
the meetings of the Association at Albany, by permitting them to be 
held at other places in the State as well. This measure was gracefully 
yielded by the Albany members, possibly in view of the fact that they 
saw themselves overwhelmed by members from other portions of the 
State. 


DaMAGES FROM THE DEFLECTION OF WinD By HiGH BuiLpines. — 
This subject is likely to receive a practical illustration from the fact 
that a suit has been brought against the proprietor of a ‘‘ skyscraper ’”’ 
in New York City known as the ‘‘ Flatiron Building.’’ The building 
is 200 feet long by 260 feet high, and is shaped somewhat like a wedge. 
It sways and vibrates in the wind; but that bas not, so far, been the 
cause of any legal damage unless we except the doctrine that pecuniary 
damages may be given for mere fright— mere injury to the ‘ feel- 
ings.’’ The ‘ Flatiron Building ’’ is not quite so high as North Cape, 
nor shaped exactly like it, but the resemblance is sufficiently close, 
both with regard to size and shape, to recall the stanza, — 


** And then uprose the shape 
Upon the water’s edge 

Of that unkvown North Cape, 
Whose form is like a wedge.”’ 
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Like North Cape, the ‘‘ Flatiron Building ’’ braves the clouds and splits 
the storm, and it splits the wind also. ‘The winds come rolling along 
over mountain, and hill and plain and sea and city, crying out: ‘* We 
are the spirits of the wandering wind.’’ ‘‘ No, you aint,’’ calls out the 
‘* Flatiron Building.’”’? ‘‘You shall not wander any more, but I will 
show you just where to go.’’ Thereupon the ‘‘ Flatiron Building ”’ 
cleaves the wandering wind diagonally and drives it against the build- 
ing of an adjacent proprietor and smashes in his plate-glass windows ; 
and the proprietor of the shattered windows brings an action for dam- 
ages against the proprietor of the skyscraper. Has he any such right 
of action? Has he, under the principles of the common law, an 
easement in the wind? Has he an easement in the direction in which 
it shall wander, or wend, or in the speed thereof? Is there any rule 
of law by which the wind shall ‘‘ blow where it listeth?’’ By which it 
shall be let alone, ‘‘ willy-nilly going?’? We remember ‘‘ a poet in 
his youth’’ who rolled his eyes and wrote this couplet : — 


‘*T’]] tie up the winds in a bag together 
And tickle their ribs with an ostrich feather.”’ 


Perhaps this case will tickle the ribs of the judge when it is called 
for trial, if it ever reaches that stage. ‘‘ Tickell, my client,’’ said an 
embarrassed barrister, who stood up before a British judge to vindicate 
the rights of a lady client rejoicing in the name of Mrs. Tickell. There- 
upon the judge smiled almost audibly, and the embarrassed barrister 
went back and began over again. ‘‘ Tickell, my client, my Lord,”’ 
said he. ‘* Tickle her yourself,’’ said his Lordship; ‘‘ you are better 
acquainted with her than I am.’’ So here we have a case that seems 
to be a little ticklish in point of law; but nevertheless it may serve the 
good office of tickling judge, bailiff, clerk, jury, bar, audience, and 
even the readers of a staid law review. 


Stratus or THE Is_ty or Pines. —A controversy has arisen among 
American statesmen as to the title to the Isle of Pines. Mr. Richard- 
son, the minority leader on the floor of the House, author of ‘‘ Messages 
and Speeches of the Presidents ’’ (copyrighted) introduced a resolution 
declaring that the Isle of Pines is lawfully ours ; and the Senate adopted 
a resolution asking the President to define the status of the Isle of 
Pines. The question lies within a small compass. By the treaty of 
Paris, Article 2, ‘‘ Spain cedes to the United States the Island of Porto 
Rico and other islands now under Spanish sovereignty in the West 
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Indies.’’ By Article 1 of the same treaty Spain relinquishes her sover- 
eignty over Cuba, but without ceding it to the United States. The 
United States has carried out the profession which it made in the 
idiotic Teller resolution, and has, at a cost of enormous blood and 
treasure, for which it gets nothing in return but hisses and curses — 
‘‘ curses not loud but deep,’’ — freed Cuba from Spanish domination 
and set her up as an independent sovereign state. A part of the 
machinery by which this was done was the ratification by the Congress 
of the United States of the Constitution of Cuba. This ratification was 
made with an amendment known as ‘‘ the Platt Amendment,’’ because 
it was proposed by Senator Platt, of Connecticut. This amendment, 
Section 6, stipulates that ‘‘ The Isle of Pines shall be omitted from the 
proposed constitutional boundaries of Cuba, the title thereto being left 
to future adjustment by treaty.’’ Here then we have the puzzle: 1. 
Spain relinquished her sovereignty over Cuba, but did not cede Cuba 
to us. 2. Spain ceded Porto Rico ‘‘and other islands now under 
Spanish Sovereignty in the West Indies”’ to us. If the treaty is con- 
strued according to the literal meaning of the words, Spain ceded Cuba 
to us, because Cuba certainly is one of the ‘‘ other islands ’’ then under 
Spanish sovereignty in the West Indies. But it is well known that this 
was not the purpose of the treaty. It was not the purpose of the treaty 
that the United States should annex Cuba and with it the small islands, 
some 1,300 in number, lying around and contiguous to Cuba. 
Plainly, the expression ‘‘ other islands’’ meant other islands not an 
integral part of Cuba. The Isle of Pines has always formed an 
integral part of the Government of Cuba, and that is its 
status to-day. Plainly, the status of the Isle of Pines ought to be 
considered with reference to this historical fact. The question is ac- 
quiring fresh interest, from the fact that Americans are investing 
largely in the Isle of Pines and transferring what was formerly a graz- 
ing ground into a truck patch. They naturally want to come under 
the protecting aegis of the United States. The American people, how- 
ever, can afford to be patient and fair toward a weak people whom 
they have foolishly set up in the experiment of sovereignty So far, 
the right of intervention in the affairs of Cuba reserved to the United 
States in the Platt amendment and the high-minded and patriotic con- 
duct of the President of Cuba, have sufficed to keep the peace. But 
this condition cannot last always with such a people as the Cubans are, 
any more than it can exist in Honduras, in Columbia, or in Venezuela; 
and the time will soon come when the United States will be obliged 
to intercede and take over the whole country, which it disclaimed the 
purpose of doing in the absurd Teller resolution. 
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Tse New Unitep States Supreme Court Rerorter.— On Decem- 
ber 4th of last year, the Supreme Court of the United States appointed 
Cuarces Henry Butier, of New York, to the office of Reporter of the 
Decisions of the Ccurt in place of J. C. Bancrorr Davis, who recently 
resigned. The new reporter is 43 years of age, and has practiced law 
in New York City for several years. He is regarded as an authority 
on international law. He was connected with the Anglo-American 
Joint High Commission, as legal expert, in 1898 and 1899. His studies 
while in that service resulted in a two-volume work published by the 
Banks Publishing Company, of New York City, entitled The Treaty 
Making Power of the United States. He is the son of a distinguished 
lawyer, William Allen Butler, who died in New York in September last, 
and who was, for many years, one of the leaders of the bar of New 
York City. He is the grandson of Benjamin F. Butler —not ‘our 
Ben’’, but another of the same name, who was one of the commis- 
sioners to revise the statute law of New York, was Attorney General 
of the United States under the administrations of Jackson and Van 
Buren from 1833 to 1838, and was also Secretary of War during a 
portion of that official period. Charles Henry Butler dedicated his 
work on The Treaty Making Power of the United States to his dis- 
tinguished grandfather, in graceful language. 

It is said that a new broom sweeps clean. We hope that it will be so in 
this instance. In the reportorial work of the Supreme Court of the 
United States there are several old and musty cobwebs which ought to be 
swept away. One simple device, capable of saving great labor to 
the profession who use those reports, has been neglected too long, 
though it is being adopted in the reports of England and in those of 
many American jurisdictions. For example, we pick up a number of 
the Federal Reporter, published by private enterprise, and we find over 
every even numbered page the name and number of the volume, thus 
‘* 118 Federal Reporter.’’ We think that it would be better if this 
were abbreviated so as to preserve a uniform mode of citation, thus, 
** 118 Fed. Rep.” Although the American Law Review is not cited 
as often as a volume of judicial reports is, we have, for many years, 
maintained at the head of our pages a legend showing the name of the 
work properly abbreviated and the number of the particular volume. 
But the Supreme Court of the United States has always neglected, in 
its reports, this simple and labor-saving device: and we have a great 
bill of damages against that court, although we have not been as much 
of a student of its decisions as we ought to have been, for waste of time 
in turning the volumes over and looking at’the back of them whenever 
it was necessary to cite a case from one of them. It is needless to say 
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that this bill for loss of time, which we sustain in common with the 
legal profession generally, will never be audited nor paid. Nor will we 
press for payment if the court will only reform the abuse. The refor- 
mation is so simple and so inexpensive that longer to neglect to make it 
seems almost perverseness. 

Another point upon which we would like to touch up thenew Reporter, 
whom we know to be a most amiable gentleman and willing to be taught, 
is that of numbering the paragraphs of hissyllabi. Let us place in our 
mind’s eye the case of a lawyer standing up to argue a proposition of 
law before that court, or any other court. He picks up a volume of 
those reports and says, ‘‘I find that this proposition was decided by 
the Supreme Court of the United States in such or such a case,’’ and 
he begins to read from the head notes. ‘* What paragraph of the syl- 
labus are you reading from?”’ inquires the judge. ‘‘ I do not know,”’ 
is the response of the counsel, ‘‘ until I have counted the paragraphs 
and found it.’’ Now, the device of having each paragraph numbered 
is simple and inexpensive, and its omission is intolerable. 

Another device which is a great labor-saving boon to the profession 
is the plan of having prefixed to each paragraph of the syllabus a head- 
line indicating the subject of the paragraph. ‘This is not so much of a 
novelty that a staid old court can ignore it and neglect it. It has long 
been done by some of the best reporters, especially the Western re- 
porters. To illustrate what we mean we will simply refer to the lowa 
Reports.! 

Another device which would involve a little more work on the part of 
the reporter and a little more expense on the part of the publishers, 
would be to have what printers call cut-in or indented sideheads run- 
ning through the statement of the case, the opinion of the court, and 
the dissenting opinions. For explanation of what we mean by this, 
we will again refer to the 40th volume of Iowa Reports and to a num- 
ber of volumes of the Missouri Reports which, under the statute just 
referred to in the margin, were built up according to the model of the 
40th Iowa. 

It is true that these reforms might cost the Reporter a little additional 
time and pains; but if the statement which has been made by several 
of the newspapers that his salary and emoluments amount to more 
than $7,500 a year be true, he can afford it. The work could be done 
by a merely ministerial assistant at a small salary, and if the Reporter 


1 Tt may not be generally known of the decisions of the Supreme Court 
that the Missouri Legislature once of Missouri after the 40th Volume of 
passed an act requiring the Missouri the lowa Reports. 

State Reporter to model his reports 
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is in need of such an assistant, we can name him. Moreover, the time 
which would be consumed in these most necessary and useful details 
could be saved by abrogating the rule which requires the Reporter to 
attend the sessions of the court and to sit during the arguments. We 
understand that this rule was abolished or neglected by Mr. Davis, 
the late Reporter, during the last five or six years of his reportorial 
service, but that the Judges have now determined to restore it. It is 
hard to see of what public benefit this can be. Every case is submit- 
ted on printed briefs and arguments; and from these printed briefs 
and arguments the Reporter will learn what conditions of fact and 
propositions of law are made and controverted in each case. Besides, 
many of the judges have the habit of making their own statements of 
fact, and, according to the views of some members of the profession, 
this should be done in all cases. We do not think so. We think that 
the Reporter should make a statement of facts before he sees the opin- 
ion of the court. If this were done and the Reporter’s statement were 
published as then made, and the opinion of the court were annexed to 
it as actually made, the absurdity of judicial opinions would frequently 
appear. Every lawyer who has had much experience in briefing and 
arguing casesin appellate courts knows that many times the statement 
of facts made by the Judge who writes the opinion of the appellate 
court bears little resemblance to the facts as they really were. The ex- 


cellence of the great reporters, like Johnson, of New York, lay in the 
fact that they made their own statements of the facts, at least so far as 
they were touched upon or covered by the opinions of the judges. 


A Lasor Union Protests AGAInst THE PROMOTION OF A FEDERAL 
Jup¢e.— An organization known as the Central Labor Union of Omaha 
has formulated and published a protest against the appointment of Judge 
Smith McPherson of the District Court of the United States for the 
Southern District of Iowa, to the place on the United States Circuit 
Court of Appeals about to be made vacant by the retirement of Mr. 
Circuit Judge Caldwell. The protest is in its diction so much better 
than the documents usually formulated by these hair-brained organiza- 
tions as to lead to the inference that some lawyer must have been the 
draughtsman: perhaps some lawyer of the disgruntled kind; someone 
who had lost an important case before Judge McPherson; some lawyer 
who had adopted this method of ‘‘ going down to the tavern and cuss- 
ing the judge.’’ At all events, until we know more about the judicial 
character and temperament of a Federal judge than is disclosed by 
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an intemperate attack upon him by a labor union, we are entitled to 
regard this document as, prima facie at least, a tribute tohim. The 
document itself is as follows: — 


Mr. McPHERSON, during his short career as Judge, has shown himself to bea 
bitter enemy of labor and the rights of the masses and a firm friend of every 
contention made before him by the great corporations, however unjust. He is 
reputed to be a partisan in every lawsuit tried before him, utterly devoid of the 
judicial temperament, and deplorably lacking in the learning so necessary in 
the position now occupied by him, not to speak of the exalted one to which he 
aspires. 


Enp or THE Tarr VaLEe Case. — It will be recalled by our readers 
that the now celebrated Taff Vale decision arose in this way. The 
Taff Vale Railway Company brought an action against the Amal- 
gamated Society of Railway Servants for damages which the railway 
company had incurred in consequence of a strike which had been put 
through by the society. The society was sued as an aggregated body, 
as though it had been incorporated, and the object of the action was to 
reach its funds and to make it responsible as a society. A demurrer 
was interposed to the complaint and this was overruled by Mr. Justice 
FarweE.Lt. From his decision an appeal was taken, and the Court of 
Appeals reversed his ruling and held that the members could only be 
sued jointly or severally as individuals. This decision was in turn 
reversed by the House of Lords, and the decision of Mr. Justice 
Farwell was reinstated, and the Lords paid him the compliment of 
resting their conclusion upon his reasoning. The case went back for 
issue and trial. It has now been tried, and a judgment has been 
recovered for the plaintiff against the society as a society, in the sum 
of what would be about $115,000 in American money ; and the central 
fund, if there be any, of the society is answerable for this. The 
great advance taken in this case beyond ordinary legal 
conceptions is that an unincorporated society which acts as a 
unit, the same as a corporation does, can be made to 
answer ina court of law in the capacity in which it acts: 
if it does wrong in that capacity, it can be made to answer in that 
capacity for the wrong; and if it has atreasury and a common fund 
therein, any judgment recovered against it may be enforced out of that 
fund. Hitherto a trade union could strike in its collective capacity, 
but could not be struck in that capacity. It could strike with all the 
momentum of an organized body acting through officers and agents, 
but could only be struck as isolated individuals, and then it would be 
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necessary to prove the complicity of each individual in the wrong done. 
If the English decision is sound law and is adopted in America, it will 
lead to the most important results. Take, for example, the case of the 
late anthracite coal strike. This strike was supported by a much wider 
organization, of which Mr. Mitchell is the president. This was a gen- 
eral organization of coal miners known as The United Mine Workers 
of America. It is stated that, in supporting the strike of the anthra- 
cite miners, this general organization disbursed no less than $2,000,000, 
and had in its treasury, when the strike was over, $1,000,000. That 
$1,000,000 ought to be answerable for the torts committed in the pros- 
ecution of the common design. The wrongs for which the Taff Vale 
decision has been rendered were wrongs which could scarcely have 
been committed by a single individual. They consisted of malicious 
molestation, picketing, intimidation, etc., during the strike of 1900. 


A Jupictat Recognition or Lasor Unions. — Referring to the fore- 
going, we call to mind the fact that Mr. United States Circuit Judge 
Henry Cray CatpweE ti is the only Federal Judge who has recognized . 
an unincorporated labor union as a body entitled to appear in court 


in its aggregate capacity. If our memories serve us, the circumstances 
were these: The Union Pgcific Railroad was in the hands of receivers 
appointed by the Court, and Hon. John M. Thurston, of Nebraska, 
who had been counsel for the railroad company, was counsel for the 
receivers. Mr. Thurston, on behalf of the receivers, presented an appli- 
cation to Judge Caldwell, in his Chambers at Topeka, for an order re- 
ducing the wages of the men engaged in operating the railroad, to the 
extent of twenty per cent. The grand old man inquired of Mr. Thurs- 
ton whom he represented, and was told that he represented the receiv- 
ers in charge of the Union Paeific Railroad. Judge Caldwell is reported 
to have made a reply somewhat as follows: ‘‘ You go home, Mr. Thurs- 
ton, and tell those receivers that they are my officers, and that no cut- 
ting down of the wages of the men in their employ will be permitted, 
except upon a notice of sixty days and a full hearing in court accorded 
to the men whose wages it is proposed to reduce; and they may appear 
jn court and be heard as individuals, or by attorney, or in their organ- 
ized capacity as a ‘‘ labor union;’’ and he made an order accordingly. 
This statement is not vouched for as being accurate in detail; but the 
substance of it is accurate. It will not escape attention that this 
judicial recognition of labor unions preceded by some years the cele- 
brated Taff-Vale decision, which recognized them in a different way, 
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namely, as defendants in an action, and which held that the property held 
by them in their aggregate capacity as a voluntary unincorporated society, 
was liable to be taken onexecution under a judgment for a tort against the 
aggregate body. The tendency of judicial and professional thought is 
setting strongly toward the doctrine of Judge Caldwell and the Brit- 
ish House of Lords. It is that labor unions shall be treated by the 
courts in the character which they in fact assume, and in which they act ; 
that they may be heard in that capacity for a vindication of their rights ; 
that they may be held answerable in that capacity for the wrongs which 
they commit when acting as an aggregate body ; and that the fact that they 
are not in the enjoyment of franchises granted by the State, —especi- 
ally of the franchise of being a corporation,—cuts no figure in the 
case. Until this principle is judicially recognized and acted upon, the 
unincorporated trade union will continue to be the most dangerous 
agency that confronts the forces of law and order. It will be able to 
strike in its aggregate character, but without being struck in that 
character. 


Tue Late E. Ettery Anperson. — This distinguished gentleman 
died at his home in New York City on February 24 of this year. 
He was born in New York City in 1833; was a graduate of Harvard 
University in the class of 1852; was admitted to the bar in 1854; and 
for many years was the senior member of the firm of Anderson, Pen- 
dleton & Anderson. He conducted proceedings against Jay Gould 
and the Texas Railway Company for the recovery of interest on income 
bonds, and succeeded in obtaining $2,000,000.00 from the bond- 
holders. He was a Democrat in politics; assisted in overthrowing the 
Tweed ring and in organizing the New York County Democracy in 
opposition to Tammany Hall; was a zealous tariff reformer, and later 
a Gold Democrat. He declined several nominations to the Supreme 
Bench of New York; was appointed by President Cleveland one of the 
committee to investigate the affairs of the Union Pacific and Central 
Pacific Railways, which investigation was, to a considerable extent, 
smothered and suppressed by decisions of the Federal Judges, Field, 
Sawyer and Sabin. He held by appointment, several local administra- 
tive offices. Mr. Anderson was very much interested in the cause of 
education, and was a member of the School Board of New York City. 


On the day of his funeral all the flags over the public schoolhouse 
were at half mast. 
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Tue Seconp Case Berore THE Hacue — It will be recalled 
that the first case before the Hague Arbitration Tribunal was the con- 
troversy between the United States and Mexico, for the so-called 
** Pious Fund’’ of California. The second case before that important 
tribunal is of far greater moment. It is nothing less than an agreement 
between four nations, Great Britain, Germany and Italy on the one 
hand, and Venezuela on the other, to settle a controversy which had 
led to an actual state of war and to a blockade of the ports of Venez- 
uela, by the three powers first named acting conjointly, and to a 
bombardment of one of its forts by one of the allied powers, — vindi- 
acting their ‘‘ honor’? — yes — by bombarding said fort from one of 
their warships stationed beyond the range of the guns of the fort! In 
other words, the submission of the second case to the Hague Tribunal 
settled an actual state of war and raised an actual and efficient blockade 
which was incident to that state of war. It is understood that eight 
other nations, including the United States, which have claims against 
Venezuela, but which did not participate in the recent bulldoz- 
ing of that country, will submit their claims to the Hague 
Court of Arbitration also, and will have them adjudicated. 
This Venezuelan ‘‘ muddle,’’ as it was called in England, was insult-. 
ing to the United States and disgusting to the people of England. If 
tended to dampen and depress the good feeling whicb, since the Spanish 
War, has existed on the part of the people of the United States toward 
Great Britain. It tended to increase the undeniable irritation which 
exists in the United States —not against the German people — but 
against the German Emperor, his government and his policy; a feeling 
which such feather-tickling as the visit of the Emperor’s brother and 
the Emperor’s presentation of a statue of Frederick the Great (whom 
the American people regard as an odious military despot) tend very 
little to allay. The spectacle of collecting private debts by naval 
demonstrations, by blockades, and by bombardments, is not an edify- 
ing one. ‘The spectacle of two great naval bullies, with a lesser hung 
like a kite to the tail of the two former — ‘‘ Me too, Italia ’’ — was 
sickening to enlightened and just-minded people. It is true that 
this feeling of disgust was mitigated when the character of the man 
who had seized by military force and who holds by the same means the 
government of Venezuela, was taken into consideration. If such 
means of collecting private debts had to be resorted to in any case, he 
was the man to whose sides the thorns should have been applied. But 
how would it seem in private life, if three strong and powerful neigh- 
bors with a retinue of armed followers, having unsatisfied claims against 
a weak neighbor, should climb over his fence with their armed retinue, 
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demolish his house, seize his chattels, and prevent by force his neigh- 
bors from visiting him, or him from visiting them; and all this while 
there was a judicial tribunal in existence which might have been appealed 
to for the settlement of the claims? 


Tue New Statute Acarinst Anarcuists. — Some of our readers 
have asked us to reprint the recent New York Statute against anarchists. 
It appears as Chapter 371 of New York Laws of 1902, and is entitled: 
“An Act Defining and Punishing Criminal Anarchy.’’ It is embodied. 
in the Penal Code of New York as § 468a, et seg. Omitting the sec- 
tional numbers and modifying somewhat the punctuation, its language 
is as follows: — 


Criminal Anarchy Defined. — Criminal anarchy is the doctrine that organized 
government should be overthrown by force or violence, or by assassination of 
the executive head, or of any of the executive officials of government, or by 
any unlawful means. The advocacy of such doctrine, either by word of mouth 
or writing, is a felony. 

Advocacy of Criminal Anarchy.— Auy person who (1) by word of mouth or 
in writing advocates, advises, or teaches the duty, necessity or propriety of 
overthrowing or overturning organized government by force or violence, or 
by assassination of the executive head or of any of the executive officials of 
government, or by any unlawful means; or 

(2) Prints, publishes, edits, issues, or knowingly circulates, sells, distrib- 
utes, or publicly displays any book, paper, document, or written or printed 
matter in any form containing or advocating, advising or teaching the doctrine 
that organized government should be overthrown by force, violence or any un- 
lawful means; or 

(3) Openly, willfully, and deliberately justifies by word of mouth or writing 
the assassination or unlawful killing or assaulting of any executive or other 
officer of the United States, or of any State, or of any civilized nation having 
an organized government, because of his official character, or any other crime 
with intent to teach, spread, or advocate the propriety of the doctrine of crim- 
inal anarchy; or 

(4) Orgunizes, or helps to organize, or becomes a member of or voluntarily 
assembles with any society, group, or assembly of persons formed to teach or 
advocate such doctrine, is guilty of a felony, and punishable by imprisonment 
for not more than ten years, or by a fine of not more than 5,000 dollars, or 
both. 

Liability of Editors and others. —Every editor or proprietor of a book, 
newspaper, or serial, and every manager of a partnership, or incorporated 
association by which a book, newspaper, or serial is issued, is chargeable with 
the publication of any matter contained in such book, newspaper, or serial. 
But in every prosecution therefor the defendant may show in his defense that 
the matter complained of was published without his knowledge or fault, and 
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against his wishes, by another, who had no authority from him to make the 
publication, and whose act was disavowed by him as soon as known. 

Assemblages of Anarchists. — Whenever two or more persons assemble for 
the purpose of advocating or teaching the doctrines of criminal anarchy as 
defined in section 468a of this title, such an assembly is unlawful; and every 
person voluntarily participating therein, by his presence, aid, or instigation, is 
guilty of a felony and punishable by imprisonment for not more than ten years, 
or by a fine of not more than 5,000 dollars, or both. 

Permitting Premises to be Used for Assemblages of Anarchists. — The owner, 
agent, superintendent, janitor, caretaker, or occupant of any place, building, 
or room who willfully and knowingly permits therein any assemblage of persons 
prohibited by section 468 of this title, or who, after notification that the prem- 
ises are so used, permits such use to be continued, is guilty of a misdemeanor 
and punishable by imprisonment for not more than two years or by a fine of not 
more than 2,000 dollars, or both. 


Recent CHANGES IN THE Bankruptcy Law. — On the Sth of Feb- 
ruary the President affixed his signature to a bill making important 
amendments in the bankruptcy law. He did it in the presence of 
several gentlemen who had been instrumental in securing the passage 
of the amended bill as amended. 

The bill modifies the existing law in several important particulars, the 
principal one of which is a provision in regard to preferred creditors. 
Under the existing law those who had received payments from a person 
who had soon after been declared bankrupt could not have other claims 
passed without surrendering the amount received. This provision was 
modified so as to allow the creditor to retain the money received unless 
the previous payment was fraudulent. 

This change is in conformity with a decision of the Supreme Court. 

Another amendment provides four new objections to a discharge in- 
tended to prevent persons from going through bankruptcy, the most 
important of which are the giving of a false mercantile statement or the 
making of a fraudulent transfer of property. The bill also provides 
that it shall be an objection to a discharge if a voluntary bankrupt seeks 
to go through bankruptcy more than once in six years. 

Another amendment provides that the appointment of a receiver for 
a corporation which is insolvent is an act of bankruptcy, entitling the 
creditors to choose their own trustee. Another important change is 
one which gives the Federal courts concurrent jurisdiction of suits to 
recover property which has been fraudulently transferred. 

Other amendments allow the wives of bankrupts to testify in the 
proceedings; provide for an increase of the fees of referees and trus- 
tees to an average of about 50 per cent over the fees allowed by the 
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present law, and prohibit the courts from allowing greater fees than the 
law permits in any case, and add to the list of debts from which a bank- 
rupt cannot be relieved by a discharge in bankruptcy. The new list 
includes debts to wife and children and alimony. . 

The list of corporations which may go into bankruptcy is increased 
by adding mining corporations. 

With his accustomed enterprise Matthew Bender, law publisher, of 
Albany, New York, has issued a new edition of the Bankruptcy Law 
with those amendments, thus exhibiting the law as it stands to-day. 
The book will be one of great convenience to judges, referees in bank- 
ruptey, and practitioners having to deal with bankruptcy cases. 


STRIKES AND VIOLENCE. — The frank admission of Mr. Darrow, in 
his argument before the Anthracite Coal Strike Commission, that 
violence is almost a necessary concomitant of strikes, brought forth a 
good many equally frank comments upon the part of the conservative 
and law-abiding press, among which the following editorial of the New 
York Evening Post is perhaps the best : — 


Mr. Darrow, counsel for the United Mine Workers, practically admitted in 
his argument before the Strike Commission yesterday that violence and outrage 
are necessary accompaniments of a great strike. If the operators were in the 
place of the men, he said, they would not hesitate to resort to the boycott and 
intimidation and clubbing. Possibly not; but they would be criminals and 
enemies of society if they took to rioting and murdering, whether they said 
they were doing their class a sacred service of not. Mr. Darrow appealed to 
the commission to bear in mind the ‘‘environment’’ of the strikers who be- 
came violent. That Pole who ‘‘ struck James Winston on the head withaclub”’ 
was ouly acting out his nature. The same might be said of any thief or cut- 
throat. It is the business of the police and courts to make a new “‘ environ- 
ment’’ for lawbreakers — namely, that of a prison cell. If we begin excusing 
‘*crimes of passion,’’ where shall we stop? Mr. Darrow, however, deserves 
credit for his frankness in recognizing the fact that mob law is an essential 
part of the Mine Workers’ programme. 


Tue Late ALExanpeR Martin. — This distinguished lawyer, judge, 
author and law instructor, died at his residence at Columbia, Missouri, 
in December last. At the time of his death he was, and for many 
years had been Dean of the law school of the University of Missouri. 
He was born on a plantation near Natchez, Miss., and continued to 
reside there until about eighteen years of age, when he was sent to the 
University of Michigan to be educated. He graduated from this 
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university in 1855, receiving the degree of Bachelor of Arts, and three 
years later, after a post graduate course, the degree of Master of Arts, 
He then attended the law school of Harvard University where he 
graduated, receiving the degree of Bachelor of Laws. Two of his class- 
mates at Harvard were members of the cabinet of President Cleveland, 
L. J. Sterling Morton, Secretary of Agriculture, and Richard Olney, 
Attorney-General and afterwards Secretary of State. After graduating 
from the Harvard Law School, he took up his residence in Boston and 
spent a few months there in the office of Prof. James Bradley Thayer, 
lately deceased. In 1861 he changed his residence to St. Louis and 
became a member of the law firm of Lackland, Martin & Lackland, 
with which firm he remained until the year 1885, when he was appointed 
a member of the Missouri Supreme Court Commission, a body created 
by the legislature to clear up the docket of the Supreme Court. He 
continued in this office for two years, until it was abolished by the 
legislature. He thereupon returned to the practice of the law at St. 
Louis. He was twice a candidate for the nomination on the Demo- 
cratic ticket for Supreme Judge, the first time in 1878, being defeated 
by Judge Ray, and later in 1886, when he was defeated by Judge Brace. 
At the latter convention, which was presided over by Governor Dockery, . 
there were three candidates for the nomination, Judge Henry who 
died in Kansas City Sunday being tbe third. Judge Martin was de- 
feated at this convention by only the fractional part of a vote. His 
defeat is attributed to the fact that he was a poor politician, although 
an excellent lawyer. His professional brethren, however, honored him 
with such offices as were within their disposal. He was president of 
the Missouri Bar Association, the St. Louis Bar Association and of the 
Law Library Association; and he was a director in the last named in- 
stitution for many years. At his funeral Walter Williams delivered a 
eulogy, in which he characterized him as ‘‘ brave, honest, scholarly, 
high-minded, honorable.’’ He enjoyed the friendship of his profes- 
sional brethren to a remarkable degree. To this statement one excep- 
tion should be made. 


Tue Avaska Bounpary Treaty. — The New York Times gives the 
following clear and intelligible account of this dispute and of the terms 
of the treaty which’has been devised with the hope of settling it, not 
by arbitration, but by a judicial inquiry : — 


It is of happy augury that, at a moment when the minds of the statesmen of 
both countries are subject to quite other preoccupations, Great Britain and 
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the United States should have come toa treaty agreement to settle a difference 
long pending between them. It is natural that we should give praise to 
Secretary Hay for the tact and high skill with which he has overcome the 
difficulties which stood in the way of negotiating a fresh treaty concerning the 
disputed Alaskan boundary. But praise in equal measure is due to the British 
Ambassador, Sir MicmaEL HERBERT, whose familiarity with this question was 
one of his conspicuous qualifications for the post he occupies at Washington. 
This treaty is but another witness and a new pledge of the friendship of the 
two great English-speaking nations. We have our disputes, our differences. 
We argue them with fervor and earnestness upon both sides. But in the end 
we find a way to peaceful and honorable settlement. The Hay-Herbert treaty 
gives great satisfaction here, which is evidently reflected in English public 
opinion. 

The source of the matter of dispute in this boundary question is found in 
the Anglo-Russian treaty of 1825, which gave to Russiaa ‘strip of coast”’ 
“ formed by a line parallel to the windings of the coast, and which shall never 
exceed the distance of ten marine leagues therefrom.’’ In acquiring Alaska 
by purchase under the treaty of 1867 we succeeded to the territorial rights of 
Russia. Our possession of the ten-league strip was never contested until the 
activity in those regions incident upon the Klondike gold discoveries led to the 
setting up of a claim by Canada that in effect the ten-league strip extended 
inland not from the true coast line, following its windings, but from the outer 
line of the islands skirting the coast. This would leave us but a mere margin 
of shore, while it would give to Canada the undoubtedly great advantage of 
including within her territory the upper waters of many bays and inlets. We 
have based our contention upon the interpretation of the Anglo- Russian treaty 
generally accepted for three-quarters of a century, and so the dispute went 
before the High Commission in 1898 under the treaty of the preceding 
year. 

The High Commissioners could not agree at all. Despairing of coming to 
any conclusion, various suggestions, including that of arbitration, were con- 
sidered and rejected. The American commissioners proposed that the matter 
be submitted to a tribunal composed of three judges of the highest standing in 
each country, aud that a binding decision might be rendered by four of the six 
judges. This plan was rejected by the British and Canadian commissioners. 

It is the plan which forms the basis of the treaty now accepted by Great 
Britain. Three British and three American judges are to take the dispute 
under consideration, and the vote of four members of the court is to decide. 
The principles and facts involved are such as should be decided by a court of 
law. They are not properly matter for arbitration, where the element of com- 
promise may be expected to enter. Under the treaty of 1825 we have the 
right to the territory as delimited by us, or Canada has the right to it as 
delimited by her. There should be no middle course between the decision in 
our favor or one in her favor. The modus vivendi arranged after the failure of 
the High Commission to settle the difference was entered into without preju- 
dice to either party. That very properly was a compromise. We are so 
confident of the justice of our position that we practically undertake in the 
proceedings before the new court to convince the mind of at least one of the 
British judges. 
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Recent Feperat Jupicrat Appointments. — The principal event 
under this head has been the resignation of Mr. Justice Surras from 
active service on the Supreme Bench of the United States and the ap- 
pointment of Hon. Wituiam R. Day to fill the vacancy. Itis scarcely 
necessary to recall to our readers the principal points in the public 
career of Mr. Justice Day. He was a fellow-townsman of President 
McKinley and was at first Assistant Secretary of State under John 
Sherman. When, with the active events which preceded the Spanish 
War, it became apparent that Mr. Sherman was too old to discharge 
the active duties of the office he resigned at the request of tle Presi- 
dent, and Mr. Day was appointed Secretary of State in his stead, and 
held that office through the critical period of the war, and was a mem- 
ber of the diplomatic conference which settled the terms of peace at 
Paris. Thereafter he was appointed a Circuit Judge of the United 
States for the Sixth Circuit from which office he is now raised to the 
Supreme Bench. 

It is well known that when a vacancy by reason of the retirement of 
Mr. Justice Shiras became probable, the President offered the place to 
Hon. Witiiam H. Tart, Governor of the Philippines. Governor Taft 


might have accepted the coveted prize, as it is well known that he pre- 


fers judicial to executive duties. He might have received an appoint- 
ment to the Supreme Bench as well merited reward for his judicial 
services, but more especially for his services in pacifying the 
Philippines and in dispensing justice to the native populations. 
But when the inhabitants of those islands heard that he was likely 
to leave them, they implored him, almost with one voice, not to go. 
A mass meeting was held at Manila, attended, it is said, by 10,000 
people, composed of all ranks of society, but especially of the best and 
most substantial merchants and citizens. They passed resolutions 
praising his administration and imploring him to remain among them. 
The scene must have been as touching as when Hans Egede preached 
his farewell sermon to the Greenlanders. After laboring among them 
for some twenty years in an effort to convert them to Christianity, 
during which time he had not made one convert, he determined to give 
up the task, and assembled them to preach to them his farewell ser- 
mon. He took his text from the words, ‘‘ I have fought a good fight, 
I have finished my sourse,’’ etc. When the natives realized that their 
steadfast friend was really about to leave them, they were overwhelmed 
with a sense of their ingratitude and of their prospective loss; and 
they implored him to remain, and all of them were baptized. So, 
Governor Taft at the request of the Filipinos put aside the temptation 
of a seat on a judicial throne to continue his work in an enervating 
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climate, and amid great difficulties and dangers, in behalf of the 
inhabitants of a far off group of islands, some of them still hostile, 
and most of them of different language and blood from the race to 
which he belongs. The American people have been touched with the 
spectacle. They have admired the self-sacrifice, which they believe to 
be entirely disinterested. A cynic who ascribes a bad motive to every 
good act, would say in language once employed by Abraham Lincoln, 
that Governor Taft is ‘‘ killing larger game; ’’ and the politicians are 
already talking about him as the next Republican nominee for the — 
presidency. It is suggested that he has never antagonized the trusts 
or the great corporations on the one hand, nor the labor unions on the 
other; and that if he is brought forward it will be found that he is a 
man for whose public career fewer apologies will have to be made 
than in the case of any other man who can be found. But we have 
no idea that, in the course which Governor Taft has seen fit to take, 
he is touched by any self-serving motive. 

The office of United States Circuit Judge for the Sixth Circuit, made 
vacant by the promotion of Judge Day, has been filled by the appoint- 
ment of Hon. J. K. Ricuarps, Solicitor General; and his place in 
turn has been filled by the appointment of Assistant Attorney General 
Horr. Judge Richards is not unknown to the readers of the AMERICAN 
Law Review. 

The last Congress created an additional circuit judge for the Eighth 
Federal Circuit, and the place was filled by the appointment of Hon. 
Willis Van Devanter, who at the time held the office of Assistant 
Attorney General for the Interior Department. This makes four 
circuit judges allotted to the Eighth Circuit. Judge Van Devanter 
resides at Cheyenne, Wyoming, and is highly spoken of. 

A new judicial office was created, that of United States District Judge 
for the Southern District of New York, by a recent Act of Congress. 
President Roosevelt appointed George Chandler Holt, whom the bar of 
New York City generally endorsed. Mr. Holt had not kept aloof from 
politics, but he was a politician of the better sort. He was a politician 
after the President’s own mode of thinking, and what was better, he 
was a good and tried lawyer. The President appointed him, and, not- 
withstanding this affront to Senatorial bossism, he was confirmed. He 
was born in Mexico, Oswego County, N. Y., fifty-nine years ago. He 
was graduated from Yale in the class of ’66, and three years later from 
the Columbia Law School. In recent years Mr. Holt has taken an 
active part in municipal politics, and in 1899 was named by various 
reform organizations as an anti-Tammany candidate for Justice of the 
Supreme Court. He has been a member of the Executive Committee 
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of the Bar Association for two terms, and has served on the Library 
Committee for several years. Judge Holt was once before a candidate 
for the United States bench, when a vacancy occurred that was finally 
filled by the appointment of Judge Edward B. Thomas. He bas, since 
the adoption of the present law, been a referee in bankruptcy, and is 
regarded as an authority in that department. At the invitation of 
Prof. Dwight about twenty years ago he delivered a series of lectures 
. before the Columbia Law School on ‘* The Jurisdiction of the Federal 
Courts.”’ 

Judge Jonn H. Baker of the District Court of the United States, for 
the District of Indiana, resigned his office in November last. It was 
the understanding at the time when his son, Judge Francis N. Baker 
of the Indiana Supreme Bench, was appointed Judge of the United 
States Circuit Court at Chicago, that the father would retire from the 
bench at an early date. The elder Judge Baker was appointed in the 
administration of President Harrison, assuming office in March, 1892. 


Unper Circumstances DamMaGes MAY BE RECOVERED FOR 
Mentat Surrertnc. — Water J. Lorz has a long article on this sub- 
ject in the Central Law Journal for September 12, 1902. At the be- 
ginning of his article, he says: ‘‘ The irresistible trend of American 
and English authority inclines to the doctrine that the law affords no 
redress for mental suffering as the basis of an independent action.’’ 
And after a survey of numerous authorities, he concludes his article 
with the statement that ‘‘ it may not be inappropriate to repeat again, 
that those cases are rare indeed and plainly contrary to the weight of 
authority, and certainly untenable in law or logic, which maintain that 
damages may be recovered for mental suffering as the basis of an 
independent action.’’ This statement of the learned writer is opposed 
to many modern judicial decisions, and, in so far as he attempts to 
place it on the ground of logic, may well be questioned. Modern 
science affords ground for the argument that there is no distinction 
between mental and physical suffering, and that both are physical. 
But however this may be, the view may well be questioned that, in order 
to the recovery of damages for what is called mental suffering, this 
species of suffering must be tacked on to some physical hurt or lesion. 
Some of the strongest analogies of the law, as this writer points out and 
concedes, are opposed to this conclusion. Take the common case of 
an action for damages for the seduction of a daughter, per quod servi- 
tium amisit. The loss of service is everywhere admitted to be a mere 
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technical foundation of the action, a fiction, or, in better language, a 
false pretense of the law, — the real gravamen of the action being the 
family disgrace, in other words, the injury to the feelings of the plain- 
tiff and his family ; and in several American States, notably in Missouri, 
the requirement of the loss of service has been abolished by statute, 
leaving the action to stand as an action to recover damages for mental 
suffering merely. So, in the equally common case of slander or libel, 
except in cases where special damages are averred and proved, every 
lawyer knows that the real hurt for which juries render verdicts for 
damages consists of mental suffering; in other words, the compensation 
which is given is given for the disgrace which has been put upon the 
plaintiff by the defamatory utterance or publication. So, in the case 
of a passenger being wrongfully expelled from a railway train, the 
damages which he really recovers are something beyond the pecuniary 
loss, the value of the exertion which is put upon him by walking to the 
next station, or the loss of paying a second fare to his destination. It 
is really the sense of outrage which springs from violated right, the 
mental smart and suffering of being put into the category of a cheat or | 
a deadbeat in the presence of a car full of respectable passengers. In 
other words the chief thing for which he recovers damage is injury to 
his feelings; and, in order to the recovery of such damages, it is not 
at all necessary that the conductor or other trainmen should take him 
by the collar and eject him forcibly. Upon any fair attempt to reason 
upon this question of mental suffering alone as a basis of damages, the 
candid mind will be landed in the conclusion that this is one of the cir- 
cumstances in whieh the judges are behind the pace of modern thought 
and development, and that, unless the legislatures interpose, it will be 
necessary to hitch a locomotive to the judges to drag them out of the 
ancient rut of common-law narrowness and technicality, and get them 
to the front on this question. 


ResoLutions Intropucep at A Lasor Union Convention. — At a 
recent convention of the American Federation of Labor which met at 
New Orleans, the usual number of hair-brained resolutions were in- 
troduced. Many of these resolutions were to the effect that various 
firms should be placed on the ‘‘ unfair list.’’ It may be said paren- 
thetically, that labor organizations have no better right to make, pub- 
lish and circulate an ‘‘ unfair list’ than organizations of employers have 
to make, publish and circulate a ‘‘ black list.’’” Each is a form of boy- 
cotting, and each is offensive to American ideals of personal liberty. The 
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following, among many other resolutions which were introduced, indicate 
the quantity of grey matter in the brains of some of the delegates: — 


That the United States Government be asked to return to Porto Rico those 
people who were induced to leave that island for Hawaii ‘‘ under fake promises 
of better industrial conditions.’ 

That any man who shall have reached the age of sixty years, who is a nat- 
uralized citizen and has lived twenty-one years in this country, and whose 
average annual income has been less than $1,000 per annum, be given a life 
pension of $12 per month. 

That a protest be made against the Ship Subsidy bill ‘‘ as itis calculated to 
extend over the sea the same monopoly held by the railroads on Jands,”’ and 
that the Federation encourage the development of a naturalized body of 
American seamen. 

That the Federation protest against the construction of either the Panama 
or Nicaragua Canals, ‘‘as the country must either acquire more territory or 
encroach upon the liberties of the Latin-American States.”’ 

That efforts be made to defeat the Anti-Ticket Scalping bill, now before 
Congress, and all city ordinances enacted against ticket brokers. 

That the 3,000 employés of the National Bureau of Printing and Engraving 
be unionized. 

For a declaration by the American Federation of Labor that a building de- 


voted to the use of union labor be erected in every town of 15,000 or more . 


inhabitants. 
For the recognition of principles of international socialism. 
To encourage the study of economic subjects in all organizations. 


Tue UKASE oF THE Czar oF Russta, DecrREEING RELIGIOUS TOLERATION 
AND OrnerR Rerorms TorovueHout His Emprre—A Great Law. — 
Some time ago the present Czar of Russia agreeably surprised the 
civilized world by putting forward a diplomatic proposition to sub- 
stitute arbitration in the place of war in the settlement of international 
disputes; and the Hague Court of Arbitration, now so beneficially 
established, was the result. On the 12th of March of this year, the 
anniversary of the birthday of his grandfather, Alexander IL., 
who, in consequence of having liberated the serfs, is known to his- 
tory as Alexander the Liberator,’’ the present Czar issued an 
imperial ukase providing for religious freedom, for some degree of 
local self-government, and making concessions to the ‘‘ Village 
Communities’’ throughout his vast empire. This is justly considered 
to be the most important act of State since the emancipation of the 
serfs. In establishing these very considerable principles of reform and 
in decreeing that his ministers shall carry them into execution, Czar 
Nicholas not only imitates the example of his Imperial Grandfather, but he 
also imitates his Royal Grandfather, the still reigning King of Denmark. 
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Our readers will recall that, in the year 1874, Christian IX. of Den- 
mark, on the millennial anniversary of the settlement of Iceland, 
repaired in person to that far off country, and there, on the historic 
Laugberg of Thingvalla, on which the Althing had assembled for the 
350 years during which Iceland was a free republic, and enacted laws 
and administered justice, — presented, in the presence of a vast con- 
course of people and of invited representatives from the civilized 
nations, to a committee of Icelandic notables appointed to receive it, 
the free constitution which Iceland now enjoys, and under which she 
has again become a free republic under the protection of the King of 
Denmark. It will be remembered that this sublime act was spontane- 
ous on the part of the Danish king. The Icelanders could not have 
coerced its performance. They could not have created a revolution 
against his authority. One of their most renowned citizens, Jén 
Sigurdson, after writing book after book on the subject, had succeeded 
in convincing the king that Iceland was merely a dependency of his 
crown, and not a dependency of political Denmark; and the king 
determined to take this step of his own volition and in opposition to the 
almost unanimous political sentiment of his kingdom. 

In this connection we should not fail to call to our minds that an 
Oriental monarch, the Emperor of the Isles of ‘‘ the most Eastern 
-East,’’ the Mikado of Japan, granted to his subjects the free constitution 
under which his empire takes rank among the constitutional mon- 
archies of the world. 

The ukase which the Czar has now issued is in the nature of an 
aspiration and a promise on the part of the Monarch, and a grant 
of constitutional rights to his subjects. If it can be classified with 
any species of legislation existing in our country, it would fall under 
the head of Constitutional Law. It is a change of the greatest impor- 
tance in the fundamental lawof the Empire, intended at once to allay 
the discontent of his subjects and to promote their welfare. How far 
the Czar will be able to carry it into effect, considering the political 
agencies through which he must work and the opposition which he must 
encounter, remains to be seen. All that can be said now is that the 
publication of it has been received with the greatest joy throughout 
his vast Empire, with the general approbation of Europe, and with the 

‘unstinted applause of the great American nation, which is now hailing 
him as ‘‘ Nicnotas Liperator.’’ An English translation of the text 
of it is as follows: — 


On ascending the throne of our ancestors by the Providence of God we made 
a solemn vow before the Almighty and our conscience sacredly to guard the 
centuries-old pillars of Russian power and to dedicate our life to the service of 
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our beloved fatherland in indefatigable solicitude for our subjects. We chose, 
in order to assure the well-being of our people, the way indicated by the 
memorial deeds of our predecessors, especially our never-to-be-forgotten 
father. God pleased to interrupt the deeds of our father by his early death, 
and thus laid on us the sacred duty of completing the consolidation of order 
and truth begun by him in conformity with the exigencies of national life. 

The troubles agitating our country, which to our deep regret have partly 
been sown by designs hostile to the State and partly engendered by doctrines 
foreign to Russian life, hinder the general work of ameliorating the well-being 
of our people. These troubles confuse the public mind, remove the people 
from productive labor, and often ruin families dear to our heart and young 
energies, among high and low, necessary to the internal development of the 
country. 

In demanding the fulfillmeat of this our will, while remaining strongly 
opposed to any violation of the normal course of national life and having con- 
fidence that all will loyally discharge their local duties, we are irrevocably 
decided to satisfy the needs for which thé State has become ripe, and have 
deemed it expedient to strengthen and decree the undeviating observance of 
the principles of tolerance laid down by the fundamental laws of the Russian 
Empire, which, recognizing the Orthodox Church as the ruling one, grant to 
all our subjects of other religions and to all foreign persuasions freedom of 
creed and worship in accordance with other rites. And we are further resolved 
to continue the active carrying out of measures for the improvement of the 
material position of the orthodox rural clergy, while enabling them to takea ~ 
larger share in intellectual and public life. 

In accordance with impending measures for the consolidation of the 
national economy, the efforts of the State credit institutions, and especially 
the nobles’ and peasants’ banks, should be directed to strengthening and de- 
veloping the welfare and fundamental pillars of Russian village life and that of 
the local nobility and peasantry. 

These principles marked out by us for the revision of the laws of the rural 
population are, when formulated, to be referred to the Provincial Government 
Councils, so that with the assistance of persons enjoying the public’s confi- 
dence they may be further developed and adapted to the special conditions of 
individual localities. In this work the fundamental principle of the inviolabil- 
ity of communal property is to be maintained, while at the same time means 
are to be found to render it easier for the individual to sever connection with 
the community to which he belongs, if he so desire. 

Without delay measures must be taken to release the peasants from the 
present burdensome liability of forced labor. 

Thorough reform is to be effected in the provincial governments and dis- 
trict administrations by the local representatives, while attention will be 
devoted to securing closer co-operation between the communal authorities 
and parochial trustees of the orthodox churches wherever possible. 

Calling upon all our subjects to co-operate in strengthening the moral 
foundations of family, school, and public life, under which alone the well- 
being of the people and the confidence of every one in the stability of his 
rights can develop, we command our ministers and chief officials concerned in 


this matter to submit to us their views regarding the execution of our inten- 
tions. 


YUM 
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InsuncTION AGainstT Persuapinc RarLway Empcoyés To Strike. — 
On the 4th of March, Hon. Ermer B. Apams, sitting in the Circuit 
Court of the United States for the Eastern District of Missouri at St. 
Louis, in a suit in equity began by the Wabash Railway Company 
against the officers of a labor union known as the Brotherhood of 
Railway Trainmen and of another labor union known as the Brother- 
hood of Locomotive Firemen, issued the following temporary 
restraining order: — 


Whereas, It has been represented to the judges of the Circuit Court of the 
United States for the Eighth Circuit, in the Eastern District of Missouri, in chan 
cery sitting, on the part of the Wabash Railroad Company, by its certain complaint 
against you and each of you, that you are combining and confederating together 
to order and cause a strike on the part of the employés of the said railroad 
company, engaged in and about the operation of its trains, as brakemen, switch- 
men and firemen, and in interfering with, hindering, obstructing and stopping 
the business of said railroad company as a common carrier in the United 
States. 

And it being ordered that a writ of injunction issue out of our said court, 
upon said bill of complaint, enjoining and restraining you and each and every 
one of you as prayed in said bill: 

We, therefore, in consideration thereof and the particular matters in said 
bill set forth, do strictly command you and each and every one of you, individ- 
ually and as representatives of the order of the Brotherhood of Railway 
Trainmen and Brotherhood of Locomotive Firemen, your and said organiza- 
tions’ representatives, clerks, agents and attorneys and all others who may be 
aiding and abetting you or them or acting in concert with you or them and 
under your or their direction, until the further order of this court absolutely to 
desist and refrain from in any way or manner ordering, coercing, persuading, 
inducing or otherwise causing, directly or indirectly, the employés of the 
said Wabash Railway Company engaged in or about the operation of its 
trains within the United States, and brakemen, switchmen or locomotive 
firemen, to strike or quit the service of said company, and from in 
any way molesting or interfering with said railroad company’s said 
employés or with the operations of its trains or the conduct of its business 
as a common carrier, and from molesting or interfering with said railroad 
company, its officers, agents or representatives in respect to the operation 
of its trains or employment of men for or in connection therewith, and from 
preventing or interfering with said railroad company in the carrying, out 


XUM 


286 37 AMERICAN LAW REVIEW. 


of its contracts of employment with its employés and its contracts with ship- 
pers for the transportation of property, and from interfering with or preventing 
said railroad company from offering reasonable, proper and equal facilities for 
the interchange of traffic between its lines of railroad and other lines of rail. 
road connecting therewith, and the receiving, forwarding and delivery of pas- 
sengers and property to and from its lines of railroad with other railroads 
connecting with such lines and making a continuous carriage of freight from 
the place of shipment to the place of destination, and from preventing or inter- 
fering with said railroad company’s connecting lines and their employés in the 
like interchange of traffic and facilities with said complainant railroad company, 
and from ordering, advising or otherwise influencing employés of said connect- 
ing lines to refuse to interchange traflic and afford facilities therefor as afore- 
said, and from interfering with or preventing said railroad company and its 
connecting lines from complying with the requirements of the interstate-com- 
merce act of the United States, and with their agreements with each other 
respecting said facilities for the interchange of traffic, and from interfering 
with or preventing said railroad company in the carrying of the mails in accord- 
ance with its contracts with the United States and the law relating thereto, to 
the end that by any of the acts or means aforesaid the said defendants, their 
agents or servants shall not interfere with said railroad company in the dis- 
charge or prevent said railroad company from discharging its duties and obli- 
gations with respect to Interstate commerce or prevent it from performing any 
or all its duties or obligations imposed by the act of Congress of Feb. 4, 1887, 
and amendments thereto in relation to interstate commerce. 
Hereof fail not, under penalty of what the law directs. 


This order has attracted the attention of the whole country, and in 
many cases it has been misinterpreted. It has been interpreted to be 
an order commanding the employés of the Wabash Railway Company 
not to strike. This is a mistake. It is not directed to them, but is 
directed to the officers of two railway labor unions, to which, it may 
be assumed, the employés of the Wabash Railway Company belong. 
These officers are not necessarily employés of the Wabash Railway 
Company, and may not be employés of any railway company. 

But, passing over this mistake on the part of the public, the sweep- 
ing language of the order is well calculated to arrest attention. We 
quote again the essential language of the order: ‘‘ Absolutely to desist 
and refrain from, in any way or manner, ordering, coercing, persuad- 
ing, inducing, or otherwise causing, directly or indirectly, the employés 
of the said Wabash Railway Company, engaged in or about the opera- 
tion of its trains within the United States, and brakemen, switchmen, 
or locomotive firemen, to strike or quit the service of said company.” 

The italics are of course ours. In other words, this is a judicial order, 
directed to certain men, forbidding them from persuading other men to 
quit their employment. In this it seems to go beyond the established 
.precedents. We understand that the judicial courts have, with great 
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unanimity, reached the conclusion that it is the right of men engaged 
in the employment of persons or corporations to quit their work, when- 
ever they will, and whatever may be their grievance, singly orin a body, 
subject only to an action for civil damages for a breach of their con- 
tract of service. It is not necessary to argue that what one man can 
lawfully do, another man can lawfully persuade him to do, unless the per- 
suasion is founded on malicious motives. Nor is it necessary to argue 
that what a numerous body of men can lawfully do, another man or 
men can lawfully persuade them to do, unless the persuasion proceeds 
from the malicious motive of injuring someone. Maliciously to per- 
suade an employé of whatever grade, from a common laborer to an 
opera singer, to quit his employment, the motive being merely to injure 
the employer, is, we have always maintained and now concede, an 
actionable wrong. If it is an actionable wrong it may properly be the 
subject of an injunction, where the injury is not reparable by an action 
or actions for civil damages in a court of law. Such, without question, 
was the case before Judge Adams. ‘The stress of the order is that it 
restrains freedom of pursuasion, freedom of the communication of 
ideas, freedom of speech, freedom of writing, — freedom in particulars 
which constitute the very essence of liberty. Leaving out of view its 
precise language, what it really restrains no doubt is, the officers of 
two trade unions to which the employés of the Wabash Railway Com- 
pany belong, and by whose commands they have agreed beforehand 
to abide, from ordering them to strike and quit their employment. By 
joining these unions and committing to the executive officers of the 
same the decision of the question when, if ever, they shall go on strike 
in order to coerce their employers into taking some action which they 
deem essential for their own welfare, they have constituted them their 
agents in the premises with discretion to act. Can the exercise of that 
discretion be restrained by a court of equity, any more than the court 
could restrain the employés themselves from taking such action without 
the command of their agents to whom they have committed the whole 
matter? Any course of reasoning seems to bring us back to the inquiry 
whether the threatened strike would be lawful; for if it is lawful 
it seems impossible to contend that it is unlawful for the men to 
whom the employés have committed the decision of the question, to 
persuade, or even to order them to strike. To repeat: the reason is 
that it cannot be unlawful to persuade a man to do what he may 
lawfully do. 

The rest of the order, when analyzed, will, we think, be found un- 
objectionable. It is, in substance, little more than the usual order 
against molestation of and interference with the business of the com- 
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plainant, designed to restrain a species of conduct which has been 
designated as ‘‘ watching,’’ ‘‘ besetting,’’ ‘‘ picketing ’’ and ‘‘ molest- 
ing,’’ — acts which are necessary in every strike to carry out its pur- 
pose, by preventing other men from taking the place of the strikers: 
acts which the courts have generally condemned, and which they have 
generally agreed to be the subject of restraint by injunction. 


Outside of all this, a reading of this order is well calculated to bring 
to the mind a larger question involving the relations subsisting between 
railway companies, their employés, and the general public. This order 
speaks of interfering with the discharge by the complainant of its 
duties as a common carrier and of its duties and obligations with 
respect to interstate commerce. Not only the commercial public, but 
the general public, are vitally interested in having these obligations 
properly fulfilled. All experience has shown that striking employés 
and their leaders do not care a rap for the injury which they inflict 
upon the third party in the case, the general public. The anthracite 
coal miners, when they maintained their strike, did not care a rap for 
the freezing women and children in the Eastern seaboard cities. It 
may be said that the employers, when they refuse to yield to the de- 
mands of their striking employés, do not care a rap for the rights of 
the general public. In particular cases they may not. A strike may 
be right and it may be wrong. If it is right and the employer is to 
blame, he is put in the position of not caring a rap for the rights of 
the injured public. But he has to face the specter of an overwhelming 
danger. One successful strike begets another strike. One demand 
yielded to leads toa fresh demand. Employés acting in large bodies 
under unscrupulous leaders are continually setting their stakes for- 
ward. They are like the Barbarians overrunning the Roman empire. 
Tribute was paid to them to induce them to withdraw, and they came 
back the next year and demanded fresh tribute. Where are these en- 
croachments going toend? It is not necessary to argue that the loss 
falls upon the general public who must pay the cost. The enforced 
increase of railway wages means an enforced increase in the cost 
of railway transportation; and this the public must pay. The public 
therefore are vitally interested as a third party, and they ought to have a 
right to intervene in the controversy and to be heard with respect to it. 
Railway service can no more be permitted to stop because of the 
desertion of railway employés than a ship can be permitted to go down 
at sea because of the desertion of its crew. The Government should 
lay hold of the question. Congress should enact an interstate railway 
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code, just as it has enacted a merchants’ shipping law, prescribing the 
terms of railway employment, providing for the enlistment of railway 
laborers under the terms of the statute for definite periods, under a 
form of contract to be prescribed by the Secretary of Commerce, which 
shall carefully safeguard both the rights of employer and of employé, and 
making it a misdemeanor to desert the service without the consent of 
the employer before the expiration of such period. The rights of the 
public can be safeguarded in no other way. At the present juncture, 
trade is so active that the labor market is drained of men. A sufficient 
number of competent men could not be found, who, if they were will- 
ing and were amply protected, could take the place of the striking 
employés on any of the great railway systems of the country and carry 
on the service of that system. A general strike, then, such as the con- 
templated strike on the Wabash system, means a general tie-up of that 
system and consequent detriment to the public, who, as the law now 
stands, have no voice in any controversy between a railway company 
and its employés. 


We have departed from the usual and ethical rule of not discussing 
questions pendente lite, by reason of the public nature of the questions 
involved in this case. Moreover, knowing the character of the Judge 


in whose hands this matter rests, we have no idea that he could be 
swerved from the line of his duty, to the slightest extent, by anything 
which an editor might say. There is not on the Federal bench a more 
able, firm, and conscientious Judge than the one in whose hands this 
great case rests. It is fortunate that it is so. At this writing it is 
understood that a motion is pending to dissolve or to modify the tem- 
porary restraining order above quoted. If he shall become convinced 
that in any particular he has gone beyond the limits of the settled law, 
no one will be more ready to make the proper modification of the in- 
junctive order than Judge Adams will be. But no one understands 
his character who for a moment supposes that he is going to be flighty 
or unsteady in this matter, notwithstanding its great moment. The 
House of Representatives of Missouri passed a resolution denouncing 
the issuance of this preliminary injunction. It was an improper and 
indecent interference by one branch of our collective Government with 
the duties of another. It was passed for demogogic purposes. The 
order which it denounced is calculated to prevent great damage from 
being visited upon the constituency of the hair-brained statesmen who 
passed this resolution. It will not have the faintest effect upon the 
firm and upright Judge who has this matter in hand. 
VOL. XXXVII. 19 
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InTERSTATE CoMMERCE: Power OF ConGREss TO PROHIBIT THE Car- 
RyING OF Lorrery Tickets Over Interstate Bounpary Lines. — Op 
» February 23d the Supreme Court of the United States delivered per. 
haps the most important decision which it has rendered since the 
decision of the Insular Tariff Cases. The cases referred to are Cham- 
pion v. Ames and Francis v. United States. ‘They arose under the act 
of Congress of March 2, 1895, which forbids any person ‘‘ who shall 
cause tobe * * * carried from one State to another in the United 
States, any paper, certificate or instrument purporting to be or repre- 
sent a ticket, chance, share or interest in or dependent upon the event 
of a lottery, so-called gift concert, or similar enterprise, offering prizes 
dependent upon lot or chance, * * * shall be punished,’’ etc. In 
the first of the two cases Champion was arrested in the Northern Dis- 
trict of Illinois and held for removal to the Northern District of Texas, 
where he was indicted for a conspiracy to violate this act of Congress, 
and in the latter case the parties were convicted in the District Court 
for the Southern District of Ohio of a similar violation. The Francis 
case involved the transit of a man carrying a lottery ticket from New- 
port, Ky., to Cincinnati, Ohio, across an interstate bridge, and the 
Champion case involved the carriage, for hire, of a box of lottery 
tickets by an express company through the instrumentality of a rail- 
road. In both cases the defendants contested the constitutionality of 
the act of Congress referred to, on the theory that the power to ‘ reg- 
ulate commerce ’’ does not justify such legislation. The case has been 
under consideration by the Supreme Court since Feb. 27, 1901, when 
it was first argued. A reargument was ordered April 29, 1901, and it 
took place October 16, 1901. Subsequently Mr. Justice Gray retired 
from the bench, and on November 10, 1902, a third argument was 
ordered by the court, which took place on December 15, 1902. 
The decision of the court now rendered in the Champion case, by a 
bare majority of the justices, upholds the validity of the statute, Mr. 
Chief Justice Fuller and Justices Brewer, Peckham and Shiras dissent- 
ing, and in the Francis case the decision of the court, in an opinion 
writte by Mr. Justice Holmes (Mr. Justice Harlan dissenting), is that - 
the case there presented was not within the meaning and intent of. 
the statute. 

The opinion of the court in the Champion case is written by Mr. 
Justice Harlan, and the concurring justices are Brown, White, Mc- 
Kenna and Holmes. The opinion of the court affirms two propositions: 
1. That the transportation by an independent carrier of lottery tickets 
for sale and purchase, is commerce, and consequently that such trans- 
portation of them across interstate boundary lines is interstate com- 
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merce. 2. That the power vested in Congress to regulate commerce 
between the States includes the power to suppress interstate commerce 
in articles which are concededly deleterious to the people. The court 
wisely leaves open the question whether, in case Congress should under- 
take to prohibit commerce in an article which is not deleterious but 
harmless, the court would uphold such a statute as a proper exercise 
of the constitutional grant of power to regulate commerce between the 
States. We regard the portion of the opinion of the court which leaves 
this question open, as so important that we subjoin it entire: — 


It is said, however, that the principle that in order to suppress lotteries 
carried on through interstate commerce, Congress may exclude lottery tickets 
from such commerce, leads necessarily to the conclusion that Congress may 
arbitrarily exclude from commerce among the States any article, commodity 
or thing, of whatever kind or nature, or however useful or valuable, which it 
may choose, no matter with what motive, to declar2 shall not be carried from 
one State to another, It will be time enough to consider the constitutionality 
of such legislation when we must doso. The present case does not require 
the court to declare the full extent of the power that Congress may exercise in 
the regulation of commerce among the States. We may, however, repeat, in 
this connection, what the court has heretofore said, tha’ the power of Congress 
to regulate commerce among the States, although plenary, cannot be deemed 
arbitrary, siuce it is subject to such limitations or restrictions as are prescribed 
by the Constitution. This power, therefore, may not be exercised so as to 
infringe rights secured or protected by that instrument. It would not be diffi- 
cult to imagine legislation that would be justly liable to such an objection as 
that stated, and be hostile to the objects for the accomplishment of which Con- 
gress was invested with the general power to regulate commerce among the 
several States. But, as often said, the possible abuse of a power is not an 
argument against its existence. There is probably no governmental power that 
may not be exerted to the injury of the public. If what is done by Congress is 
manifestly in excess of the powers granted to it, then upon the courts will rest 
the duty of adjudging that its action is neither legal jnor binding upon the 
people. But if what Congress does is within the limits of its power, and is 
simply unwise or injurious, the remedy is that suggested by Chief Justice 
Marshall in Gibbons v. Ogden, when he said: ‘‘ The wisdom and the discretion 
of Congress, their identity with the people, and the influence which their con- 
stituents possess at elections, are, in this, as in many other instances, as that, 
for example, of declaring war, the sole restraints on which they have relied, to 
secure them from its abuse. They are the restraints on which the people must 
often rely solely, in all representative governments.”’ 

The whole subject is too important, and the questions suggested by its con- 
sideration are too difficult of solution, to justify any attempt to lay down a rule 
for determining in advance the validity of every statute that may be enacted 
under the commerce clause. We decide nothing more in the present case than 
that lottery tickets are subjects of traffic among those who choose to sell or 
buy them; that the carriage of such tickets by independent carriers from one 
State and another is therefore interstate commerce; that under its power to 
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regulate commerce among the several States Congress — subject to the limita. 
tions imposed by the Constitution upon the exercise of the power granted — 
has plenary authority over such commerce, and may prohibit the carriage of 
such tickets from State to State; and that legislation to that end, and of that 
character, is not inconsistent with any limitation or restriction Imposed upon 
the exercise of the powers granted to Congress. 


One concludes the reading of the opinion of Mr. Justice Harlan with 
the feeling that the propositions affirmed by the court are made out 
almost to a demonstration. But when the dissenting opinion of the 
Chief Justice is read, confidence in that conclusion is impaired, 
though possibly not overthrown. At least it is seen that the case af- 
forded grounds for difference of opinion. Where a great constitu- 
tional case has been three times solemnly argued by the ablest counsel, 
before a bench of the ablest and most learned judges, and where those 
judges have been nearly equally divided in opinion, and this wholly 
without reference to their previous political predilections, an editor or 
reviewer may feel that it is not the place for him to obtrude his opinion 
upon the profession. 


We gather from the dissenting opinion that it proceeds upon three 
propositions or premises: 1. That the transportation of lottery tickets 
intended for sale or purchase is not commerce, and consequently that the 


transportation of such commodities across interstate boundary lines is 
not interstate commerce. 2. That the power to regulate commerce be- 
tween the States does not include the power to suppress interstate com- 
merce in articles which Congress may deem deleterious to the people. 
3. But that such power of suppression belongs alone to the police power, 
which power resides wholly in the several States, Congress possessing 
none of it. 

In support of the first of the above propositions the dissenting opin- 
ion appeals to the analogy of several decisions of the court which hold 
that the issuing of fire, marine, and life insurance policies, in one 
State and sending them into another, to be thereafter delivered to the 
insured on payment of a premium, is not interstate commerce.! 

It also appeals to an earlier decision? which held that a broker deal- 
ing in foreign bills of exchange was not engaged in commerce, but 
merely in supplying an instrumentality of commerce, and that a State 
tax assessed against him on all money or exchange was not void as a 
regulation of foreign commerce; and to other cases tending argumen- 


1 Citing Paul v. Virginia, 8 Wall. 2 Nathan v. Louisiana, 8 How. U. S. 
168; Hooper v. California, 155 U. S. 73. 
648; New York Life Insurance Com- 
pany v. Cravens, 178 U. S. 389. 


XUM 
t 
t 


NOTES OF RECENT DECISIONS. 293 


tatively in the same direction. After reviewing these and other 
authorities the Chief Justice concludes this branch of his opinion in 
the following language, the italics being ours: 


Lottery tickets forbidden to be issued or dealt in by the laws of Texas, the 
terminus a quo and by the laws of California or Utah, the terminus ad quem, 
were not vendible; and for this reason also not articles of commerce. 

If a lottery ticket is not an article of commerce, how can it become so when 
placed in an envelope or box or other covering, and transported by an express 
company? To say that the mere carrying of an article which is not an article 
of commerce in and of itself nevertheless becomes such the moment it is to be 
transported from one State to another, is to transform a non-commercial 
article into a comm:rcial one simply because it is transported. I cannot con- 
ceive that any such result can properly follow. It would be to say that every- 
thing is an article of commerce the moment it is taken to be transported from 
place to place, and of interstate commerce if from State to State. An invita- 
tion to dine, or to take a drive, or a note of introduction, all become articles 
of commerce under the ruling in this caze, by being deposited with an express 
company for transportation. This in effect breaks down all the differences 
between that which is, and that which is not, an article of commerce, and the 
necessary consequence is to take from the States all jurisdiction over the subject so 
far as interstate communication is concerned. It is a long step in the direction of 
wiping out all traces of State lines, and the creation of a centralized government. 


It is upon the second and third propositions that the stress of the 
case seems to lie. The reasoning of the Chief Justice on this branch 
of the case cannot be stated in a paragraph, for it covers a very con- 
siderable portion of his opinion. On this branch of the case the ques- 
tion seems to be narrowed down to the inquiry whether in enacting the 
statute under consideration, Congress was exercising its power to regu- 
late interstate commerce, or was exercising a portion of the police 
power by prohibiting interstate commerce in an article deleterious to 
the morals and welfare of the people. If the former, then the statute 
is within the power of Congress and valid ; if the latter, then the statute 
is not within the power of Congress, because no part of the police power 
belongs to Congress, but all of it belongs to the States respectively. 
If the statute is to be assigned to the latter class of powers then, in 
enacting it, Congress was attempting to exercise a power which had 
not been committed to the general government; and the language of 
Chief Justice Marshall in McCulloch v. Maryland, quoted by Mr. 
Chief Justice Fuller in his dissenting opinion, suggests the appropriate 
rule of judicial action :— 


Should Congress, under the pretext of executing its powers, pass laws 
for the accomplishment of objects not intrusted to the government, it would 
become the painful duty of this tribunal, should a case requiring such a de- 
cision come before it, to say that such an act was not the law of the land. 
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One difficulty with the position of the Chief Justice is suggested by 
the following paragraph : — 


The power to prohibit the transportation of diseased animals and infected 
goods over railroads or on steamboats is an entirely different thing, for they 
would be in themselves injurious to the transaction of interstate commerce, 
and, moreover, are essentially commercial in their nature. And the exclusion 
of diseased persons rests on different ground, for nobody would pretend that 
persons could be kept off the trains because they were going from one State to 
another to engage in the lottery business. However enticing that business 
may be, we do not understand these pieces of paper themselves can communi- 
cate bad principles by contact. 


The suggestions contained in this paragraph seem to force the dis- 
senting Justices down to the proposition that Congress cannot exercise 
its power to regulate interstate commerce, where the exercise of the 
power also carries with it a police regulation. On the other hand, 
there is great force in the proposition that Congress cannot make 
police regulations for the States in the exercise, or in the pretended 
exercise, of its power to regulate commerce among them. Let us test 
this proposition by a single suggestion which we do not find either in 
the opinion of the court or in the dissenting opinion. Suppose that it - 
should be in accordance with the public policy of a single one of the 
States that its citizens should freely buy and sell lottery tickets issued 
by extra-state or foreign lottery companies, on what principle could 
Congress interfere and say that the citizens of such State should not 
be allowed to exercise this right? That this is not a far-fetched sug- 
gestion will appear when it is considered that in the early days of the 
Republic the public policy of many of the States, as evidenced by their 
legislation — and what the legislature enacts is the highest evidence of 
its public policy — sanctioned the existence of lotteries and chartered 
lottery companies. If, for example, the people of Nevada were to pass 
an act legalizing within the limits of that State the purchase and sale 
of the tickets of extra-state or foreign lottery companies — and they 
were not ashamed to pass an act legalizing a prize fight, — upon what 
principle could Congress override the State statute and say them nay? 

We make the following further extracts from the dissenting opinion : — 


It will not do to say — a suggestion which has heretofore been made in this 
case — that State laws have been found to be ineffective for the suppression of 
lotteries, and therefore Congress should interfere. The scope of the commerce 
clause of the Constitution cannot be enlarged because of present views of 
public interest. 

In countries whose fundamental law is flexible it may be the homely 
maxim, ‘to ease the shoe where it pinches,’? may be applied, but under the 
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Constitution of the United States it cannot be availed of to justify action by 
Congress or by the courts. 

The Constitution gives no countenance to the theory that Congress is vested 
with the full powers of the British Parliament, and that, although subject to 
constitutional limitations, it is the sole judge of their extent and application; 
and the decisions of this court from the beginning have been to the contrary. 
* * * > * ~ * * = * 

I regard this decision as inconsistent with the views of the framers of the 
Constitution, and of Marshall, its great expounder. Our form of government 
may remain notwithstanding legislation or decision, but, as long ago observed, 


it is with governments, as with religions, the form may survive the substance 
of the faith. 


But is there really any such danger to our institutions in the view 
taken by the majority of the court as might be inferred from the above 
language? Are the American people really in danger from the fact that 
the laws enacted by an elective branch of their government should not 
be set aside by the only non-elective branch, especially in view of the 
fact that the power of the non-elective branch to set aside acts of 
sovereign legislation was nowhere expressly granted by the Constitution, 
but was inferred or implied, that is to say, seized. How can judges, 
after the elapse of one hundred years, tell us with certainty what the 
formers of the Constitution meant by placing in the instrument a clause 
couched in the briefest possible language, with respect to exigencies 
which they probably did not foresee and never thought of? They did 
not, with respect to many portions of the instrument, know definitely 
what they meant themselves. They could not agree as to what they 
meant. Under the process of judicial interpretation the Constitution 
began to ‘* march’’ almost from the very first. It took a tremendous 
stride forward in Marbury v. Madison, when Marshall and his associates 
held that it was within the power of the judicial branch of the govern- 
ment to refuse to uphold and administer an act of Congress which it 
deemed contrary to the Constitution. It has been ‘‘ marching’’ ever 
since under the necessity of meeting new exigencies. If it is to be 
tied down to a narrow conception of what its framers meant and is not 
to be allowed any growth or any elasticity, then we have the striking 
example of what Mr. Jefferson inveighed against, the case of the dead 
legislating for the living. 

One consideration does not seem to have impressed itself on the minds 
of the dissenting judges. In theearly stages of ourconstitutional growth, 
judges were in the constant habit of disclaiming the power to refuse to 
give effect to acts of legislation on the ground of their unconstitution- 
ality, unless the conflict between the statute and the Constitution was ab- 
solutely clear. But the habit of ‘‘ testing’’ acts of legislation before the 
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courts has become so common that this principle has been almost lost 
sight of. Ought an act of sovereign legislation to be set aside by the 
judiciary on grounds which are more or less theoretical and casuistic 
when the statute is plainly demanded by the public opinion of the 
country, and when it reaches a beneficial end which the respective 
States are not able to reach? Or, in a free government, ought not such 
a statute, if wrong, to be left to the corrective power of the people? 

However this may be, it is gratifying to know and to feel that there 
are no ‘‘ politics’’ in this decision. The justices have not divided 
according to previous party affiliations. In favor of the majority 
opinion stands Mr. Justice White, who, at the time of his appointment 
to his present position, was serving in the Senate of the United States 
as a Democrat from Louisiana; and in the dissenting column are two 
Democrats and two Republicans. All the judges deserve the thanks of 
the country for the seriousness with which they have considered this 
question. The public opinion of the country is unquestionably in 
favor of the government exerting, to the fullest extent, its powers over 
interstate commerce, a sentiment which is voiced in the recent statute 
creating the ‘‘ Department of Commerce.’’ 


Commounistic Society: Resottinc Trust— FROM 
Lapse or Time. — The Supreme Court of the United States has affirmed 
the decree of the Circuit Court of Appeals dismissing the bill in a suit 
, for the distribution of the property and assets of the Harmony Society 
at Economy, Pennsylvania.! The case came before the Supreme Court 
on a writ of certiorari to the United States Circuit Court of Appeals for 
the Third Circuit, to review a judgment which affirmed a decree of the 
trial court dismissing the bill. The case was originally referred toa 
Special Master by agreement, upon the following questions: First. 
Have the plaintiffs, or any of them, such a proprietary right or interest 
in the property and assets of the Harmony Society as to entitle them, 
upon the dissolution of the society, to any part of, or share in, such 
property or assets as to entitle them to the account prayed for in the 
bill? Second. Has the Harmony Society been dissolved by the common 
consent of the members, or by an abandonment of the purposes for 
which it was formed? On both propositions the Master reported 
adversely to the claim of the petitioners. His findings and conclusions 
were accepted and approved by the Circuit Court and the decree was 
affirmed by the Circuit Court of Appeals, and is now affirmed by the 


1 Schwartz v. Duss, 187 U. S. 8. 
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Supreme Court. The opinion of the Supreme Court was delivered by 
Mr. Justice McKenna. Mr. Justice Gray and Mr. Justice Shiras took 
no part in the decision; Mr. Chief Justice Fuller, with whom concurred 
Mr. Justice Brewer, dissented. 

The facts and circumstances of the case are too lengthy and too 
complex for review here. Briefly stated, the object of complainants’ 
bill was to wind up the affairs and distribute the assets of the commun- 
istic society formed by one George Rapp and his assuciates, in the year 
1803. The communistic scheme adopted by the founder included the 
form of government which prevailed in the patriarchial age united to 
the community of property adopted in the days of the Apostles. The 
external affairs and property interests of the community were provided 
for by written contracts executed at intervals from 1805 to 1902, in 
which the members covenanted for themselves, their heirs and descend- 
ants and thereby renounced and remitted to the community all their in- 
dividual rights and property of every kind as a free gift or donation, 
for the benefit and use of such community. In consideration of such 
renunciation of property and the dedication of labor and services, the 
community promised to supply its members with all the necessaries of 
life, and, in case of death, the widows and orphans should be partakers 
of the same rights and maintenance. Provision was also made that, in 
case of the withdrawal by any member, he or she was to receive as a dona- 
tion or gift an amount in equal value, without interest, to the property, 
if any, originally brought into the society by such withdrawing member. 
The property and assets of the society at the commencement of the 
action consisted of about three thousand acres of land, including the town 
of Economy, asuburb of Pittsburgh, together with manufacturing plants, 
buildings and other improvements, aggregating over $4,000,000 in value. 
The society had in 1827 over 500 members. This number had dimin- 
ished to 288 in 1847, and to 45 in 1890, and to 17 in 1894; since which 
date nine had died, leaving only eight members surviving. The sur- 
vivors consist of John S. Duss, the defendant, Susie C. Duss, his wife, 
one Gillman, 77 years of age, and unable to read or speak English; and 
five women of the age of 80, 77, 58, 54 and 47 years, respectively. It 
was charged in the complaint that John S. Duss, who since 1890 had 
been the active manager of the business interests of the community, 
had entered into a conspiracy with other persons not members of the 
community to defeat the objects for which the community was founded 
and to obtain complete control of the property and assets of the com- 
munity; that, in furtherance of this conspiracy a real estate corpora- 
tion had been formed under the laws of the State of Pennsylvania, and 
that all of the real and personal property belonging to the community had 
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been conveyed to such corporation, thereby rendering it impossible to 
continue the plans and purposes of the founders. It was contended 
that the agreement entered into by the existing members in 1894, 
whereby consent was given for the sale of the property to the corpora- 
tion so formed, was in effect a dissolution of the community interests. 
The petition further alleged extravagance in the management of the 
affairs, asa basis for the appointment of areceiver. The history of the 
community, as well as of the litigation which has resulted from time to 
time from disagreements and dissensions in the management of its 


affairs, are reviewed at length in the opinion, which concludes as 
follows: — 


The Master, and both the Circuit Court and the Circuit Court of Appeals, 
found that the society had not been dissolved, either by the consent of its mem- 
bers or by the abandonment of the purposes for which it was founded. On 
account of this concurrence the disputed facts involved in that finding, under 
the rules of this court, and the circumstances of the record, we do not feel 
disposed to review. There is left, therefore, for consideration only the agree- 
ments of 1890 and 1892, and the changes in administration effected by them, 
and the conveyance of the property of the society to the Union Company. 
So far as those agreements affect the property rights of petitioners, we have 
expressed an opinion of them; but their effect upon the question of dissolution - 
of the society, or the effect of the conveyance to the Union Company, we are 


not called upon io decide. In that question, we have seen, the petitioners have 
no concern. 


Mr. Chief Justice Fuller read, for reversal, a strong dissenting 
Opinion, in which Mr. Justice Brewer concurred. Chief Justice Fuller 
says: — 


The Master found, as matter of law, that the society continued to exist be- 
cause the surviving members had not formally declared it to be dissolved, and 
that the purposes and principles of the society could not be held to have been 
abandoned, unless by the formal action of allits members. But this could only 
be so on the assumption that the scheme of the trust created a joint tenancy 
with the right of survivorship, or a system of tontine; and that a single sur- 
viving member might be the society, although to the integrity of a community 
numbers are essential. By the articles, neither the members, nor the board of 
elders, nor the board of trustees, nor all together, possessed the power volun- 
tarily to formally dissolve the association; and it is for a court of equity to 
adjudge whether a condition of dissolution, or a condition requiring winding 
up, is, or is not, created by acts done or permitted. 

Such being, in my opinion, the condition here, the trust property must go, 
as I have said, either to the surviving members as joint tenants with right of 
survivorship, or by way of tontine; or to the owners or donors living, and to 
the heirs and legal representatives of those who are dead, by way of resulting 
trust. 
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Appellees contend for the first of these propositions. Their counsel says 
in his brief: ‘‘ It is the society, as a society, which owns this property. It is 
the entire body as one whole. If at any time the society did dissolve, its prop- 
erty would go to the persons who then were its members. No one else has 
any legal or equitable claim to it except those members. To them, and to them 
alone, it would belong, and among them it would be divided.” 

It is inconceivable that the creators of the trust contemplated any such 
result, when they sought to perpetuate Christian fellowship by the renuncia - 
tion of their property. 

The present membership has shrunk to eight members, less than enough to 
fill the board of elders, and that board consists of Duss and his wife, an old 
man and five women, aged or ignorant. Practically, Duss is the last survivor, 
and he claims the ownership of this vast estate as such survivor. By the 
articles, no period was fixed for the termination of the life of the society. 
There is no remainder over, nor provision of any kind for the disposition of 
the trust estate in the event of the society's extinction. 

Joint tenancy with survivorship, or tontine, excluding all but living mem- 
bers and casting accumulations on the survivor, are neither of thcm to be pre- 
sumed. They are the result of express agreement, and there is none such in 
these documents. 

On the contrary, this property was held in trust for the use and benefit of 
the society, as asociety, and not for the individual members. The trust was 
for the use and benefit of the society in the maintenance of its principles as 
declared by its constitution and laws. When the purposes of the society were 
abandoned or could not be accomplished, or the society ceased to exist, the 


trust failed, and the property reverted, by way of resulting trust, to the 
owners who subjected it to the trust, living, and to the heirs and legal re! ’e- 
sentatives of those of them who are dead.! 


Pusiic ADMINISTRATOR: Unciarmep Assets—Derap Bopy Founp 
FLoaTING ON THE — JurispictTion.— The decision rendered 
in a recent case by the Circuit Court of Appeals for the First Circuit, 
opinion by Judge Putnam, sets out a peculiar state of facts and raises 
some interesting questions of jurisdiction over personal property, 
which have so far escaped the attention of Congress.? The case arose 
upon an appeal from the District Court of the United States for the 
District of Massachusetts. The essential facts were as follows: The 
original petitioners, William H. Gardner and William Parsons, found 


1 This case is of peculiar interest 
because of the unique personality of 
the defendant, John S. Duss, who has 
been traveling with and personally 
conducting a musical organization 
known as Duss’s Band Concert Com- 
pavy. He filled an engagement last- 


ing several months in the city of New 
York last season. His company played 
to crowded houses throughout his 
entire engagement. 

2 United States v. Tyndale, 116 Fed. 
Rep. 820. ; 
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the body of a deceased person floating upon the high seas, out of the 
territorial jurisdiction of any particular State or of the United States, 
A considerable sum of money was found upon the body, but the only 
thing which might lead to identification was a scrap of paper, also 
found on the body, bearing the name ‘‘ H. Selraho.’’ The property 
was brought into Gloucester, Essex County, Massachusetts, and 
libeled for salvage in the U. S. District Court for the District of Massa- 
chusetts. The amount in dispute was the balance remaining in the 
registry of that court after payment of the salvors’ claims. The owner 
of the property being unknown and no claimant having appeared, the 
question was whether the money should be deposited by the Public 
Administrator with the Treasurer of the State of Massachusetts, or 
whether it was payable into the treasury of the United States. The 
final decree of the District Court provided that the sum remaining in 
the registry of said court, to wit, $411.31 (less clerk’s fees, $5.10) 
be paid and delivered to Theodore H. Tyndale, Public Administrator 
in and for Suffolk County, subject, however, to all rights, if any, 
to make claim to said sum, or any part thereof, on the 
part of the United States and of the original petitioners, 
William H. Gardner and William Parsons, to be reserved while said. 
sum is in the hands of the Public Administrator, or in the treasury of 
the Commonwealth of Massachusetts. The appeal was taken by the 
United States. Two questions were raised upon the appeal: First, 
that the United States have a superior right to the possession of the 
fund; and, second, that the statutes of Masaschusetts do not justify 
administration in Suffolk County. As to the first proposition, the 
learned Judge holds that it would have been appropriate and within 
the constitutional powers of Congress to have provided for the taking 
and disposing of this fund; yet there is no statute or any settled prac- 
tice which requires the Treasurer of the United States to receive it or 
which authorizes the court to direct that it shall be received by him. 
More especially, there is no provision of law by which, if the fund is to 
be paid into the Federal treasury, it can be recovered by whomsoever 
may appear and prove title to it. If the fund in question should be 
paid into the treasury of the United States, there is nothing in the laws 
of Congress to impress it with a trust on behalf of the owners or legal 
claimants for any period whatsoever, and it could not be withdrawn 
without congressional action. Meanwhile the right of the United 
States to establish a claim to this and other like funds will not be in 
any way impaired, and it will be in season to consider such a claim 
when Congress authorizes it to be made, whether by general or by special 
legislation; since the decree by the District Court expressly provided 
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that the payment to the Public Administrator be made subject to the 
rights, if any, to make claim to said sum on the part of the United 
States. On the other hand, it appears that if the fund is allowed to 
remain in the hands of the Public Administrator it will be held for a 
number of years for the benefit of whomsoever it may concern. The 
statutes of Massachusetts provide that when an estate has been fully 
administered by the Public Administrator, he shall deposit the balance 
of it with the Treasurer of the State, ‘‘ who shall receive and hold it for 
the benefit of those who may have legal claims thereon.’’ The statutes 
also provide that at any time within six years after the fund is so paid 
to the Treasurer, any person, legally entitled, may obtain administra- 
tion, and thereupon may receive the money thus deposited, ‘‘ to be 
administered in like manner as the assets of other deceased persons.’ ' 

The learned Judge examines at considerable length the authorities 
and cases in search of a precedent for the disposal of the fund salved 
from the body of the unfortunate and unidentified man, and concludes 
that the property in question is neither jetsam, flotsam, ligan nor treas- 
ure trove, within the meaning of the common law, or within any of the 
ancient law terms ordinarily used. Even the treaties between the 
United States and foreign countries have been searched in vain for 
statutory direction as to the disposal of this fund. It was argued on 
behalf of the United States that the General Government succeeded to 
all the rights of the British king and of the British people and that 
under the ancient common law the king was viewed as the new owner. 
But the lesrned Judge holds that it is not necessary to go into the dis- 
tinction between things found on the sea or those found on land, or to 
investigate whether the property salved in this case could be properly 
classified as lost within the meaning of the common law, because the 
distinctions by the decree of the District Court could not be revised on 
this appeal; therefore, it is enough to say that whatever was the title 
of the king at common law, it was based on the royal prerogative, was 
appurtenant to the crown, and was, for the most part, classified among 
the royal revenues. While there can be no question that the sovereign 
people in Anglo-Saxon America, whether the various States, or the 
United States, did, in some way, succeed to all the rights of the Brit- 
ish king and of the British people, yet, until some recognized line of 
procedure or some action of Congress intervenes, it is not within the 
province of the courts to determine that the treasury of the United 
States represents any particular royal prerogative. 

It is quite apparent that the learned Judge takes the easiest and 


1 Rev. Laws of Massachusetts, Chap. 188, Sections 12, 24 and 15. 
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common sense method of solving the first proposition raised by counsel 
for the United States ; and it is a matter of congratulation that in these 
modern times our judges and courts are becoming more and more 
accustomed to solving abstruse questions by short, practical and com- 
mon-sense methods, rather than by burdening their decisions with long 
discussions and the examination of numerous cases to the worriment 
and distraction of the reader. 

The second proposition made by the United States, if sustained, 
would have the only effect of retaining the fund in the registry of 
the District Court. It was maintained that this fund was not prop- 
erly within the county of Suffolk, where the administration was granted, 
because it was brought by the salvors into Gloucester, in the county of 
Essex, and came into the registry of the court which ordinarily sits at 
Boston, in the county of Suffolk, by virtue of its process bringing it 
there. The court disposes of this question by virtue of the broad rule 
that a fund which is in the registry of a Federal court sitting ordinarily 
or always in any particular county in the District and State of Massa- 
chusetts, is a fund in each and every county, and may properly be ad- 
ministered on in any county, unless there is some restriction in a par- 
ticular case growing out of some special matter; as, for instance, the. 
residence of the deceased, or the priority of application to some par- 


ticular Probate Court. In the absence of any application having been 
made to the Probate Court of Essex County, no local tribunal acquired 
jurisdiction with reference to the fund in question. On this proposi- 
tion the court cites several cases to the effect that the United States, 
in their sovereign capacity, have no particular place of domicile, but 
possess, in contemplation of law, an ubiquity throughout the Union.' 


Lire Insurance: Premium Nor WHERE THE INSURED 
Dries IN THE EXECUTION OF A SENTENCE FOR CRIME. —In the case of 
Burt v. Union Central Life Ins. Co., it appeared that Burt, whose life 
was insured by the defendant company, was executed in Texas for the 
crime of murder, and the beneficiaries in his estate brought an action 
to recover the amount payable under the policy. The United States 
Circuit Court of Appeals for the Fifth Circuit sustained the contention 
of the company, that there could be no recovery in such case, on the 
ground that to sanction payment in the event of the death of the in- 
sured, which had been brought about by his own crime, would be con- 


1 Wyman »v. Holstead, 109 U. S. 185 U. S. 223; Vaughan v. Northup, 
654, 657; United States v. Borcherling, 15 Pet. 1, 6. 
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trary to public policy. This decision has been affirmed by the Supreme 
Court of the United States, Mr. Justice Brewer writing the opinion. 
The learned Justice said that the question for decision was whether an 
ordinary life policy, containing no applicable special provisions, is a 
binding contract to insure against a legal execution for crime ; in other 
words, do insurance policies insure against crime? Proceeding to 
pass on the case, he said: — 


It cannot be that one of the risks covered by a contract of insurance is the 
crime of the insured. There is an implied obligation on his part to do nothing 
wrongfully to accelerate the maturity of the policy. Public policy forbids the 
insertion in a contract of a condition which would tend to induce crime, and as 
it forbids the introduction of such a stipulation, it also forbids the enforcement 
of a contract under circumstances which cannot be lawfully stipulated for. 


Taking up the contention that Burt did not commit the murder at- 
tributed to him, Justice Brewer said that if that was true the action 
could be maintained only on the assumption that there had been a 
failure of justice in the criminal case, and he asked if it were possible 
that there can be a contract of insurance against the miscarriage of 
justice. This, he said, would be in the nature of a wager, and a 
wager intended to pervert the course of crimiral justice was contrary 


to public policy. 


Trusts: Untawrut Comsrnations — ConstitutionaL Law. — The 
Supreme Court of Nebraska has recently decided in favor of the con- 
stitutionality of the anti-trust law of that State.’ Section 9 of the 
act entitled ‘‘ Trusts’’ passed by the Nebraska Legislature in 1901, 
expressly excepts organizations of laboring men, for the purpose of 
raising wages, from the operation of the statute.? The law was 
attacked chiefly because of this exception. The defendants relied 
principally upon the recent decision of the Supreme Court of the 
United States relating to anti-trust legislation in Illinois.* The evi- 
dence showed that one G. F. Anderson, the plaintiff below, was a 
contractor and builder; and that, in connection with his business as 
such, he also bought and sold lumber at wholesale and retail under 
the name of The Anderson Lumber Company of North Platte. The 
defendants were wembers of an association known as the Nebraska 
Retail Lumber Dealers’ Association. They signed, published and dis- 
tributed a circular letter addressed ‘‘ To the Trade,’’ duly attested by 


1 Cleland v. Anderson (Neb.), 92 N. 8 Connolly v. Sewer Pipe Co., 184 
W. Rep. 306. U. S. 540; s. c. 22 Sup. Ct. Rep., 481. 
2 Chap. 91a Comp. St. Neb. 1891, 
entitled ‘* Trusts.’’ 
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one J. C. Cleland, the secretary of said association, setting forth that 
there was no such concern as ‘*‘ The Anderson Lumber Company of 
North Platte,’’ that G. F. Anderson was not a ‘ regular dealer; ” 
and warning all shippers and dealers from quoting or shipping to 
either of the above names or by their order. It was shown that 
this circular letter had been sent to wholesale dealers from whom 
the plaintiff had been purchasing lumber. It also appeared that 
members of the association had sent personal letters and _ tele- 
grams to such dealers, protesting against sales to the plaintiff, 
or stating that he was not a ‘regular dealer,’’ entitled to buy 
at wholesale as such. The constitution and by-laws of the association 
were put in evidence; and from them it appeared that the object and 
purpose of the organization, among other things, are to prevent its 
members from being subjected to competition of wholesale dealers in 
lumber. They provide who shall be considered a retail dealer entitled 
to purchase at wholesale as such, and require 75,000 feet of lumber to 
be carried continuously, and a yard and office to be continuously occu- 
pied, in order to make a dealer at retail ‘‘ regular,’’ so as to be entitled 
to membership in the association. They provide for a penalty to be 
levied upon and collected from wholesale dealers who sell lumber directly 
to consumers, or to other than regular retail dealers. The plaintiff 
sought to recover damages sustained by reason of this unlawful 
conspiracy whereby he alleged that he had been driven out of 
business as a dealer in lumber, and forced into bankruptcy. Judg- 
ment was rendered for the plaintiff. The opinion is written by 
Mr. Commissioner Pounps, in which the Supreme Court concurred 
by a per curiam decision. The reasoning of the Commissioner fol- 
lows substantially the same line as that employed by Mr. Justice 
McKenna, who filed a dissenting opinion in Connolly v. Sewer Pipe 
Co. Several cases are first cited showing that statutes must be 
general and uniform throughout the State and must operate alike 
upon all persons and localities of a class reasonably constituted 
with reference to the relations and circumstances provided for. 
Then follows the ingenious arguments that the legislature ; by expressly 
excepting combinations of laboring men from the operation of the anti- 
trust law, clearly expressed the intent to make a reasonable classifica- 
tion and not a mere cloak or cover for an arbitrary exemption of certain 
persons or a certain class of persons; that it makes a natural and proper 
selection of those who, upon the reasonable view of the mischiefs to be 
met, should be subject to the regulations prescribed by the statute. 
Hence, the law, being made to operate generally and uniformly upon 
all the class so specified, does not violate the constitutional prohibition 
against special legislation. 
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This argument is supported by numerous citations which uphold the 
power of a State legislature to make classifications resting upon reasons 
of public policy and substantial differences of situation and circum- 
stances, which naturally suggest the justice and expediency of diverse 
legislation with respect to the objects classified.’ 


The Commissioner says: — 


We think the statute is constitutional and valid. In its letter and spirit, it 
refers only to combinations and conspiracies of persons engaged iu the manu- 
facture, sale and transportation of goods, wares and merchandise, to regulate 
and control prices. No express exception of organizations of laborers, 
intended to maintain or advance wages, was necessary to exempt them from its 
operation. The section is inserted rather out of abundance of caution to pre- 
vent judicial extension of the terms of the act beyond its scope and purpose, 
than to grant a privilege or immunity to persons who would otherwise fall 
within its terms. The distinction between goods and merchandise produced by 
skill and labor, and the skill and labor which produces them, is manifest and 
reasonable. The statute does not say that laborers who have goods, wares or 
merchandise, the product of labor, for sale, may combine to advance or control 
the price, but only that the law designed to prevent combinations in restraint 
of trade in such articles when produced, shall not be construed to affect organ- 
izations formed to regulate the wages or compensation of the labor and skill 
which produces them. * * * Labor and skill are not articles of commerce, 
at least not in the same sense as the articles thereby produced, and we think 
the classification which distinguishes them, and provides for a diversity of 
legislation in respect to them is reasonable and proper. 


The Commissioner then reviews and distinguishes the cases relied 
upon by the defendants and shows that the reason why the statutes in- 
volved were unconstitutional was because the classifications adopted 
by the State legislatures were arbitrary and unreasonable, in that they 
permitted combinations in restraint of trade by one class while permit- 
ting another class to combine and fix the price of precisely the same 
article of trade or commerce.? 


1 Wenham v. State (Neb.), 91 N. 
W. Rep. 421; State v. Farmers etc. 
Irr. Co., 59 Neb. 1; 8. c. 80 N. W. 
Rep. 52; Cooley Const. Lim. (5th Ed.) 
481. 

* Low v. Rees Printing Co., 41 Neb. 
127, involved the construction of a 
Statute passed by the Legislature of 
Nebraska in 1891, which provided for 
the regulation of the hours of labor 
for all classes of mechanics, servants 
and laborers excepting those engaged 
in farm or domestic labor. Held un- 
constitutional because special legisla- 
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tion. Connolly v. Sewer Pipe Co., 184 
U.S., 540; s. c. 22 Sup. Ct. Rep. 431, 
involved the anti-trust law of Llinois, 
passed in 1893, which exempted agri- 
cultural products and live stock while 
in the hands of the original producer 
or raiser. In this case Mr. Justice 
McKenna filed a dissenting opinion in 
which he argued that the reasonable- 
ness of the classification adopted by 
the Legislature of Illinois should not 
be reviewed by the judiciary, being a 
question of economics rather than of 
judicial construction. 
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Contracts: Force anp Scope or Army ReGuLations — Unirep 
States Ergnt-Hour Law — Nor To Unitep States Goy- 
ERNMENT Work IN ALAskA — Construction oF Contract. — An action 
at law was brought to recover from the Government of the United 
States compensation for work as a carpenter in the construction of 
buildings at Nome, Alaska, under a contract of hiring made on behalf 
of the Government by an officer of the quartermaster’s department of 
the United States Army.’ The action is based upon the eight-hour 
labor law of August 1, 1892.2 Also upon article 62, par. 812, of the 
United States Army Regulations, providing that ‘‘ eight hours consti- 
tute a day’s work for all mechanics and laborers employed by or on 
behalf of the United States, except in cases of emergency.’’ The 
evidence shows that the plaintiff was hired at Seattle under a written 
contract entered into with Major Bingham of the quartermaster’s de- 
partment, in which, among other things, it was agreed that the plaintiff 
should be paid at the rate of $5 for each working day, and that he 
should have free transportation to Nome from Seattle; and that if he 
performed his contract faithfully, he should also have free transporta- 
tion back to Seattle. It also appears that the plaintiff worked as long 
as his services were required, and that he was paid at the rate of $5 
per day for every working day from the time of his departure from 
Seattle until he was discharged. It was also shown, by uncontradicted 
evidence, that the plaintiff was required to work during the summer 
season ten hours per day, and that after the days grew shorter the 
hours of work were reduced to eight and one-half and then to eight 
hours; and that no extra allowance was made to him for work per- 
formed in excess of eight hours. Judge Hanrorp of the United 
States District Court, Northern District of Washington, before whom 
the case was tried, holds that the United States eight-hour law is not 
applicable in the Territory of Alaska, for the reason thus stated : — 


Congress has not, by any express declaration, extended the entire body of 
the national laws to Alaska, but by special acts has made certain specified 
laws of Congress effective there, and has enacted a complete code of civil and 
criminal laws especially for Alaska; and it is my opinion that its treatment of 
Alaska evinces a purpose to govern that district by special local laws, and for 
that reason I hold that the eight-hour labor law of 1892 is not applicable to 
work contracted for by the Government to be performed in Alaska. 


The court, however, grants the relief demanded by the plaintiff, but 
upon entirely different grounds. It was argued that the regulations 


1 Moses v. The United States, 116 2 27 Stat. 340; 2 Supp. Rev. Stat., 
Fed. Rep. 526. p. 62. 
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prescribed by the War Department were intended to be comprehensive, 
and to govern the conduct of the army, and all work under the super- 
intendence of its officers, wherever assigned to duty. The paragraph 
referred to defines what constitutes a day’s work by laborers on works 
of the United States controlled by the War Department, and that 
therefore, according to the regulations, the contract must be construed 
as an agreement on the part of the officer of the Quartermaster’s De- 
partment to pay the plaintiff at the rate of $5 per working day of eight 
hours. On the other hand, it was argued by the United States District 
Attorney, and by the citation of Federal authorities, that the eight 
hour labor law is to be construed as merely a directory statute which 
does not invalidate a specific contract on the part of a laborer to work 
for a greater number of hours per day at a specified rate of wages. 
The evidence showed that the United States officer in charge of the 
work upon which the plaintiff was employed had power to discharge 
him for disobedience, and, by the terms of the contract, if he was dis- 
charged all wages previously earned by him were forfeited. He was in 
a situation where he had to obey his superiors or suffer the conse- 
quences. No emergency was shown to have existed at any time during 
the continuance of the work upon which the plaintiff was employed. 
The court hoids that the army regulations are mandatory; that the 
officers of the army are required to obey them; that in the absence of 
specifications in the contract as to the number of hours which shall 
constitute a day’s work, the court is bound to consider that in making 
the contract with the plaintiff it was contemplated that a working day 
should be a lawful working day of eight hours; and that more could not 
be exacted, except in case of an emergency. Therefore, all additional 
hours of labor, when there was no special emergency, were outside of 
the contract, and the plaintiff is entitled to be compensated therefor. 
In all matters in which the Government occupies the position of a con- 
tractor or employer of labor, it is bound by the same rules which are 
binding upon individuals ; so that when the Government contracted to 
pay $5 for a working day and its representative exacted ten hours 
work, there arose an implied obligation to pay extra for the additional 
two hours of labor, upon the well recognized principle that when 
an employer makes a definite promise to pay for specified work 
at a specified rate, and afterwards changes the specifications so 
as to require more work, he becomes legally bound to pay extra for 
the additional work upon a quantum meruit basis. The court cites 
several decisions of the Supreme Court of the United States which ap- 
ply the rule that the Government, in its business transactions, is bound 
to deal fairly, and that, where the facts of a transaction to which the 
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Government is a party would raise an inplied obligation in a similar 
transaction between private individuals, the Government becomes 
obligated the same as an individual.' 

The plaintiff further contended that, by virtue of a custom having 
‘the force of law, the rate of compensation in excess of eight hours per 
‘day should be one and one-half times the contract rate, and double the 
contract rate for work done on Sundays and holidays; and further that 
he was entitled to wages for the time intervening between the com- 
pletion of the buildings upon which he was employed and his return to 
Seattle. The court rules adversely on these two grounds, there being 
no proof as to the existence of the custom in Government contracts, 
and because the contract of employment with the plaintiff does not 
specify that he should continue to receive wages during the time re- 
quired for his return to Seattle after-completing his work, and that 
there was no implied contract to pay him for such time, because he 
was not then in the service of the Government, nor under orders, but 
was entirely free to engage in other employment at Nome or elsewhere, 
and could have postponed his return to Seattle indefinitely. 


NEGLIGENCE: CARRIERS OF PassENGERS — INJURY TO PASSENGER 
rrom Rope DraGceine Beninp Car, FASTENED TO THE CAR BY 
Trespassinc Bors.—In the case of La Fond v. Detroit Citizens’ 
Street R. Co.,? the Supreme Court of Michigan had before it a case 
where it appeared that some trespassing boy had hitched a rope to the 
rear end of a street car for the purpose of having the car haul him and 
his sled; that the rope was not discovered by the conductor; that the 
plaintiff, a female passenger, alighted from the car at the intersection 
of a street, and, passing around the car in making her exit from it, her 
foot was caughtin the rope and she was seriously injured. It appeared 
that on one occasion a rope had been found attached to another car of 
the defendant company and had been cut off, but the couductor of this 
car was not shown to have had any knowledge of it. Upon this state 
of case, the Circuit Judge held that no evidence of negligence was ex- 
hibited, and the Supreme Court of Michigan now unanimously affirm 
the decision. The decision ought to have been the other way. The 
principles of the common law (except possibly in Michigan) require of 


1 Clark v. United States,6 Wal.. Mueller, 113 U. S. 153, 157; 8. c. 5 
543, 547; United States v. Smith, 94 Sup. Ct. Rep. 380. 
U. S. 214, 219; United States v. 292 N. W. Rep. 99; s. c. 35 
Chicago Legal News, 117. 
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carriers of passengers, for the protection and safety of their passen- 
gers, the utmost care and diligence that human care and foresight can 
bestow. The judicial reports contain various expressions of this doc- 
trine, but this is the substance of it, as shown by an almost unanimous 
current of judicial authority. <A corollary of this doctrine is that when- 
ever a passenger is injured by something which is under the power or 
control of the carrier, the fact of the injury itself is prima facie evi- 
dence of negligence on the part of the carrier. This principle, when 
justly applied, operates, in every case like the one under consideration, 
to take the question of negligence to the jury. It is then for the car- 
rier to excuse itself by showing that, notwithstanding its passenger 
was hurt by something under its power and control, the accident 
took place notwithstanding the exercise of this extreme measure of care 
on its part. The proposition that trespassing boys could tie 


their sleds to the rear end of street cars without being dis- 
covered, where the carrier, through its servants, maintained the care, 
caution and inspection exacted by the rule just stated, is one that 
could not be successfully argued to a jury, or to a competent judge. 
The remark in the opinion of the court in this case that, ‘‘ there was 
testimony that on one occasion a rope had been found attached to an- 


other car of defendant company and was cut off, but the conductor of 
this car is not shown to have had any knowledge of it,’’ is a very weak 
remark and one which shows that the bead of the judge who wrote the 
opinion was muddled. The question was not whether the conductor of 
this car had notice that trespassing boys were in the habit of attaching 
ropes to the car, but whether the company had notice of it. From the 
fact just stated it conclusively appears that the company did have notice 
of it. It was, therefore, the duty of the company to warn its conduct- 
ors to look out for this species of trespassers and to provide against 
the consequences of them to their passengers.' 


1 The court finds some justification 
for its conclusion in the two cases 
cited in one of the concluding para- 
graphs of its opinion, which is as fol- 
lows: ‘A similar question was con- 
sidered in McCaffrey v. Street Railway, 


47 Hun (N. Y.), 404, which was ruled 
against the plaintiff. See aiso Fred- 
ericks v. Railway Company, 157 Pa. St. 
103; Jakoboski v. Railway Company, 
106 Mich. 440.”’ 
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CORRESPONDENCE. 


CITATIONS OF LAW BOOKS. 


To the Editors of the American Law Review: 

It occurs to me that some statistics which I have amused myself with collect- 
ing, recently, are likely to be of interest to you, and may, possibly, be thought 
of sufficient general interest to be worth publishing in the Review. They 
have to do with the relative frequency with which the various law treatises and 
text-books are cited by the courts — my notion being that a complete consensus 
of judicial opinion obtained in this way would bea very reliable indication of 
the comparative usefulness of the various books. I have chosen the period 
covered by the **1902A’’ American Annual Digest, and have examined all the 
‘* reporters’ within that period except the New York Supplement: in the in- 
closed list I have placed the 52 books which are cited 19 times or more. I 
have not attempted to gather citations’ of the Encyclopedias, for the reason 
that the comparison, to be of value, should be between individual articles and 
the text-books on the same subjects, and the courts rarely trouble themselves 
to inform us what article they are citing. However, I feel quite sure that no 
Encyclopedia article would be found to have earned a place on this list. 

Apart from the possible usefulness of the list as a guide in the purchase of 
books, a study of it discloses several facts which I find of considerable inter- 
est. One such fact is, the small number of books which stand preéminent 
among their fellows in frequency ofcitation. Another is, the impartiality with 
which the courts cite the old and the new; half of the 52 are less than 25 years 
old, more than a quarter less than 15 years—a showing which should afford 
some encouragement to the tribe of contemporary authors. Another fact is, 
the geographical arrangement —the striking leadership of Boston (or Cam- 
bridge) in the authorship of the older books, the wide dispersion in respect to 
authorship among the more recent — all parts of the country being well repre- 
sented, except,—very strangely—the South, with its one representative, 
Daniel of Virginia. England, it will be noticed, contributes only five titles — 
one of these, indeed, the work of an expatriated American, and all belonging 
to a past generation. 

Perhaps the most serious food for reflection which the list suggests is found 
in the following facts: A large proportion — almost or quite a majority of the 
authors of the two generations before the present whose works are still in- 
fluential, were connected, in some important way, with the comparatively few 
law schools of their times. I notice in this list the names of Story, Greenleaf, 
Washbaro, Parsons, all (if 1am not mistaken) professors in the old Harvard 
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Law School; of Wharton, Cooley, Pomeroy. On the other hand, so far as I 
can ascertain from their title pages and prefaces, not more than two of 
numerous contemporary authors whose names appear here are members of 
law school faculties. These are Prof. Mechem of Michigan and Prof. Jones 
of Wisconsin. In other words, less than ten per cent of our most successful 
recent legal literature, of that which is making an impression on the courts, 
is the work of those whom one might suppose to be preéminently the men of 
light and learning in this profession. It seems to me that this is a fact which 
the friends and admirers of our modern law schools and their methods would 
do well to pause and consider. No such state of things, I am sure, is true of 
our medical and other professional schools. I do not mean to assert that it 
can be demonstrated that our friends of the law faculties have been wholly 
idle with their pens. They have been contributing generously to the law 
school magazines; they have been compiling many shelves full of ‘* case-books”’ 
for students’ use; they have produced a few excellent students’ manuals, and 
afew — a very few — works of historical research which mark an era in legal 
scholarship of that class. But the great, the almost hopeless task which con- 
fronts the law book writer of this generation— the task of exploring and 
reducing to order that vast mass of contemporary case law which doubles in 
volume every sixteen years — appears to make almost no appeal to those of 
our profession who have been officially designated as its scholars. How to 
nterpret this fact I do not pretend to guess. If it is a result of the tendency, 
under the controlling influence of the Harvard law school, to the segregation 
of law teaching asa distinct profession, removed from close touch with the 
active labors and interests of the bench and bar, it appears to me that in that 
tendency and influence there is something to regret. 

I may add, that I have made the tabulation from which this list is proposed 
with great care; but, for an obvious reason, it would hardly be appropriate 
for it to appear in print over my signature —if you should wish to print it— 
I should be glad to have you make what use you wish of it, either for your 
own private, or for the public, edification. 

Very truly yours, 


Los Angeles, Cal. 
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TABLE OF 52 MOST FREQUENTLY CITED TEXT-BOOKS, DURING PERIOD OF 
1902A DIGEST. 


Place of 
authorship. 


latest edition. 
first edition. 


citations. 
Volumes in 


Pomeroy Equity Jarisprudence............. ... San Francisco 
Greenleaf Evidence 3Vv. 842 Boston 
Dillon Municipal Co: orations 2v. d Iowa 
Cooley Constitutional Limitations. lv. Michigan 
Thompson Corporations v. St. Louis 
Story Equity Jurisprudence. ‘ 5 Boston 
Bishop Criminal 866 Boston 
Freeman Judgm i California 
Shearman & N 1869 New York 
Kent Commentaries fs New York 
Cooley Taxation. . q Michigan 
Blackstone Commentaries. England 
50 Cook Stock, Stockholders, ‘ete a New York 
Sutherland ‘Statutory Construction Salt. Lake City 
Thompson Negligence i t. Louis 
Jones Mortgages Boston 
39 Elliott Roads & Streets a 890 Indianapolis 
38 Morawetz Private Corporations New York 
Elliott Railroads. Indianapolis 
Lewis Eminent Domain..... 888 Chicago 
Bouvier Law Dictionary 5 1839 Philadelphia 
i Boston 
Elliott Procedure... Indianapolis 
Freeman Executions. . California 
Wharton Criminal Law is 846 Philadelphia 
Cooley Torts Michigan 
Mechem Agency Michigan 
Bishop Criminal Law.. Boston 
Bishop Marriage & Divor Boston 
Chitty Pleading England 
High Extraordinary Leg. 7 Chicago 
May Insurance Boston 
Black Judgments Washington 
Washburn Real ee Boston 
Sutherland Damages.. Salt Lake City 
Benjamin Sales England 
Wharton Criminal Evidence. . Philadelphia 
Bump Fraudulent Conveyances Baltimore 
Jarman Wills 
Pomeroy Performance 
Jones Eviden 
Brandt Suret vehip Chicago 
Daniel Negotiable Instruments 2 Virginia 
Endlich Interpretation of Statutes. Reading, Pa. 
Beach Modern Laws of Contracts York 
Daniell Chancery Pleading, etc ................ , v. ? ngland 
Pomeroy Code Roe ester,N.Y. 
Story Equity Pleadin ‘ 838 Boston 
Endlich Building Associations Reading, Pa. 
Parsons Contracts oston 
St. Louis 


we 


England 
San Francisco 
Wisconsin 


S58 8 S85 


36 
35 
35 
34 
33 
32 
30 
28 
28 
27 
27 
27 
27 
27 
26 
26 
25 
24 
24 
23 
23 
23 
22 
21 
21 
21 
20 
20 
20 
20 
19 
19 
19 
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These 52 books may be grouped, roughly, as follows: — 

Dictionary — Bouvier. 

General Commentaries — Kent; Blackstone. 

Stututes — Sutherland Stat. Constr.; Endlich Interp. Stat. 

Constitutional and Public Law—Cooley Constit. Limit.; Cooley Taxation; Dillon Munic. 
Corp.; Elliott Roads & 8t.; Lewis Emin. Domain. 

Criminal Law § Procedure — Bishop Criminal Procedure; Criminal Law; Wharton Crim. 
Law; Crim. Evid. 
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Personal Relations — Bishop Marriage & Divorce. 

Torts—Cooley. Negligence. Shearm. & Redf.; Thompson. 

Contracts — Beach ; Parsons; Agency, Mechem ; Insurance, May; Sales, Benjamin; Surety - 
ship, Brandt; Negotiable Instruments, Daniel. 

Real Property — Washburn; Mortgages, Jones. 

Corporations —Thompson; Cook: Morawetz; Railroads, Elliott; Building Associations, 
Endlich. 

Probate — Jarman Wills; Woerner Admin. 

Equity — Pomeroy; Story; Injunctions, High; Trusts, Perry; Specific Performance, 
Pomeroy. 

Pleading, Evidence, Practice— Common Law; Chitty; High Extraordinary Remedies; 
Equity, Daniell; Story; Code, Pomeroy Code Remedies. 

Evidence — Greenleaf; Jones. 

Damages — Sutherland. 

Judgments — Freeman; Black. 

Executions — Freeman. 

Fraudulent Conveyances —Bump. 

Appellate Procedure — Elliott. 
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RENO ON EMPLOYERS’ LIABILITY ACTS — SECOND EDITION.— A Treatise on the Law of the 
Employers’ Liability Acts of New York, Massachusetts, Indiana, Alabama, Colorado, 
and England. Second Edition. By CONRAD RENO, LL.B., Author of a Treatise on the 
Law of Non-Residents and Foreign Corporations, History of the Judicial System of 
New England, etc., and Member of the Boston Bar. Indianapolis: The Bowen-Merrill 
Company. 1903. 


The first edition of this work was published in 1896, and the second edition 
now makes its appearance with a great increase in the list of cases cited and 
examined, — the number in the first edition having been about nine hundred, 
whereas in this edition it is about two thousand. As the title page indicates, 
it deals with a class of recent statutes founded upon the English Employers’ 
Liability Act of 1880, known generally as Employers’ Liability Acts. Statutes 
of this kind have been enacted in Massachusetts, Alabama, Indiana, Colorado, 
and more recently in New York. 


In the early stages of the development of the law relating to negligence, the - 


judges did most of their thinking on the side of the employer, and little of it 
on the side of the poor devil who had to work for his daily bread. If it were 
necessary, a long catalogue of decisions, beginning with the opinion of Chief 
Justice Shaw in Farwell v. Boston &c. R. Co.,1in which the doctrine of re- 
spondeat superior was abolished for the benefit of employers with respect to 
injuries inflicted by one servant upon another, through negligence, could be 
arrayed in support of this statement. That doctrine, it will be remembered, 
was founded on the idea that the employé in entering into the service, impliedly 
engages to accept the risk of the negligence of his fellow servants. The doctrine 
was a piece of pure judicial legislation, —as naked a piece of judicial legislation 
as can be found. In reply to this, it may be said that every progressive step in 
the case-made law is judicial legislation. In the courts which were controlled 
by the impulses which controlled Chief Justice Shaw and his colleagues, this 
doctrine has grown and spread to such an extent that multitudes of decisions 
could be cited which show that employés engaged in different departments of 
the business of the same employer are deemed to accept the risk of each other’s 
negligence, although they are not working in con-association; although they 
can watch over each other and correct each other’s faults and report them to 
the common master; and although they never see each other. More recently, 
both in England and in this country, the ‘labor vote’’ has pressed the legisla- 
tures for a repeal or modification of this and of other judge-made doctrines 
which have been regarded as unjust toward the employé. The employers’ 
money and the labor union vote arecompeting with each other, and old doc- 
trines are being hewn down and mangled by modern legislation. The English 


1 4 Metc. (Mass.) 49. 
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Employers’ Liability Act of 1880 is still in force; but since the passage of the 
Workmen’s Compensation Act, 1897, the former statute has been but little 
resorted to, but the English books of reports team with decisions construing 
the latter act. The doctrine of accepting the risk was carried to an infamous 
extent by some of the patty judges who were under railroad and other cor- 
porate influence and manipulation. 

The master was indeed liable for failing to exercise reasonable care to the 
end of providing the servant with a safe place in which to work, with safe too!s 
and appliances with which to work, and with reasonably careful, fit and com- 
petent fellow servants with whom to work; but if he negligently failed to do 
this, and if his negligent failure resulted in a condition of permanent danger to 
the employé, the latter was deemed to accept the risk of injury from such neg- 
ligence of the master; so that if, in consequence of such negligence, the servant 
was killed or injured, there could be no recovery of damages against the mas- 
ter by reason of such death or injury. ‘The servant was deemed to accept the 
risk, not only where he knew of such dangerous conditions, but also where, by 
the exercise of reasonable care for his own safety, he might acquire such knowl- 
edge; and in many cases he was required, without much regard as to whether 
he had time or opportunity to do so, to inspect and find out, — that is to say, 
to discharge the duty of the master as well ashisown. The judges treated the 
servant as on a perfect equality with the master with respect to his contract of 
service, ignoring their inequality of situation; ignoring the fact that the one 
was under a species of coercion, — the coercion of starvation and of children 
crying for bread, — to accept service under conditions which through the neg- 
ligence of his employer were dangerous to life ard limb. If they had 
had justice and humanity in their breasts they might have thought of, and 
to some extent applied the admiralty doctrine which made the sailor a 
““ward of the court.’? Thus it was that the law put upon him, willy- 
nilly, the risk of injury through the negligence of fellow servants whom 
he did not appoint and whom he could not control, and the risk of 
injury from the negligence of the master in failing to observe 
those ordinary precautions for the safety of his servants required by the 
obvious suggestions of social duty. Neither did it occur to the judges 
that the responsibility ought to be cast upon the party who is in the best 
position to guard against the accident. The Employers’ Liability Acts were 
enacted to correct this injustice, and to define the rights of the parties to the 
contract of employment; and the ‘‘ fellow-servant doctrine ’’ has been abolished 
or essentially modified in many American jurisdictions, especially as to rail- 
way servants. This has long been the case in Iowa, in Georgia, and is now 
the case in Florida by a recent statute which the writer does not find cited in 
this work, although it may be there. With respect to railway servants the 
Employers’ Liability Acts of England and of some of the American States have 
partially abolished the rule so as to make the railway company liable for ‘‘ the 
negligence of any person in the service of the employer, who has the charge or 
control of any signal, switch, locomotive engine, or train upon a railroad.’ ! 
The judges, in their superserviceability to the corporations and the proprie- 
tors, extended the ‘ fellow-servant doctrine’ so as to make a foreman or super- 


1 Mass, Stat. 1887, c. 270,§ 1,cl. 3; Mass. 42,§1,sub-sec. 5; Colorado Acts 1893, c. 77, 
Rev. Laws, 1902, c. 106, § 71; 43 &44 Vict.Ch. §1, cl. 3. 
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intendent of work and those working under him fellow-servants of each other, 
so that if any ordinary workman were killed or injured through the negligence of 
the foreman or superintendent of the work, there could be no recovery of 
damages. 

This rule applied except in cases of superintendents of such a grade that they 
wielded the whole power of the master, either with respect to the whole work 
or to a department of it, and especially where they had the power to employ 
and to discharge hands. Thus, it was that the workman was made responsible 
for the negligence of the superior servant placed over him, whom he did not 
appoint, whom he could not control, and whose orders he was bound to obey. 
The Employer’s Liability Acts have impinged upon this outrageous doctrine by 
making a common master liable for injuries to one servant brought about by 
the negligence of servants engaged in ‘‘ superintendence’ or servants whose 
sole or principal duty is ‘‘ superintendence.” This feature of the Employers’ 
Liability Acts has produced a very considerable crop of judicial decisions 
relating to the question who are “ superintendents ”’ or who are persons having 
‘charge or control” within the meaning of such statutes. In many cases the 
judge, upon a given collection of facts, held, as matter of law, that the servant 
accepted the risk, and accordingly nonsuited the plaintiff. But the New York 
Statute recently passed ! changed this by declaring that the question of the 
employé’s continuance in the same place and course of employment with 
knowledge of the risk of injury shall be one of fact. There is little room to 
doubt how juries, in most cases, will deal with such a question: they will hold 


that the servant did not accept the risk, and if the master is negligent, they will * 


put the responsibility for his negligence upon him, where it belongs, and not 
upon the helpless servant. The statute has, however, the saving grace that 
the judge still possesses the power “in a proper case, to set aside a verdict 
rendered contrary to the evidence.’? But how many times may he do this? 
Under many statutes of the States the power of the judge to set aside a verdict 
on the mere ground that it is contrary to the evidence is limited to one or two 
verdicts. 

These suggestions indicate afew of the questions which are treated, and we 
think ably treated, by Mr. Reno in this book. In his preface he names two 
other treatises of which he isthe author. We shrewdly suspect that his pub- 
lishers caused this to be put in as a piece of advertisement. They might have 
added something still more honorable, that Mr. Reno is the son of a distin- 
guished soldier of the Civil War. If there is anything in heredity he comes 
rightfully by his talents, though the privilege is denied him of exercising them 
upon the splendid theater of war. We would sooner carry the three scars in 
the skin of Mr. Justice Holmes, punched there by Confederate bullets, than to 
be author of any law book that ever was written. But weare glad to see that 
in these piping times of peace the son of the distinguished soldier has done 
well with the dull and meager conditions surrounding him. 

And his publishers have done well in producing his book in good, clear 
pages, with fresh clean type,well printed on good white paper. It is certainly a 
source of pleasure to an author to be presented to the public, clean and well 
dressed, with the prima facie assumption that he is a gentleman. 


1 New York Act of 1892, c. 600, § 3. 
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4g AM. ST. REP.—The American State Reports, Containing the Cases of General Value 
and Authority Subsequent to those Contained in the “ American Decisions” and the 
«American Reports,” Decided in the Courts of Last Resort of the Several States. 
Selected, Reported, and Annotated by A.C. FREEMAN, and the Associate Editors of the 
“ American Decisions.” Vol. LXXXVIII. San Francisco: Bancroft-Whitney Company, 
Law Publishers and Law Booksellers, 1903. 


The attention of one who makes an examination of this book will be arrested 
by two facts: 1. Tnat every case which is printed in full in it is followed by a 
brief note collecting aud stating the doctrine of other cases on the same subject. 
2. That the book contains several elaborate and methodical monographic, or, 
more correctly speaking, cyclopedic notes. At the outset, the attention is 
arrested by a note on the very important subject of the Limitation of Carrier’s 
Liability in Bills of Lading, sixty-one pages inlength. This note also contains 
cross references to seven other monographic notes on the same subject in a 
previous volume of the American Series. By the American Series we mean the 
American Decisions, the American Reports, and the American State Reports. 
Next, we find a note on the Powers of Parties to an Assignable Contract to 
Restrict its Assignability.! 

Another note 2 twenty-six pages in length, relates to the Repeal of Statutes 
by Implication. We next notice a note, three pages in length, on the Power 
of One Partner to Restrict or Withdraw the Authority of the other Partner to 
Actfor the Firm.’ We pass to a very different subject a few pages further on, 
which is Rights and Remedies of a Mortgagee when the Property is by Judicial 
Sale or other Proceedings Transferred so that he no Longer has any Remedy 
by Foreclosure or Suit for Possession.‘ This also contains reference to two 
monographic notes on a similar subject in previous volumes of the Series: 
the one on the Right of a Mortgagee to Maintain an Action at law to Recover 
Judgment for the Debt; the other on Rights of Remedies of a Mortgagee against 
the Impairment of his Security. Beginning on page 701, there is an elaborate 
note, twenty-nine pages in length, on the subject of What Constitutes Color of 
Title within the Meaning of the Law of Adverse Possession. Appended to this 
are no less than nine cross references to notes in previous volumes of the series 
on Color of Title and Adverse Possession. Beginning on page 779, there isa 
note of twenty pages on the Liability of a Principal for the Unauthorized Act 
of his Agent. Further on, we find a very considerable note on the subject of 
Contracts for Transfer of Parental Custody and Responsibility. Beginning on 
page 926, we find a well classified note, twenty pages in length, on When the 
Question of Existence of a Public Use may be Considered by the Courts. An 
index to the notes and also a general index conclude the volume. 

In selecting cases to be printed in full, Mr. Freeman seems to pursue the idea 
' which is paramount in determining whether a device is patentable, — novelty 

and utility. He certainly does not neglect novelty. The decision of the New 
York Court of Appeals in National Protective Association v. Cumming > could 
hardly have been omitted, although it isthe opinion of a bare majority of the 
court, and although there is a dissenting opinion of a bare majority of the court, 
and although there is a dissenting opinion slurred by being printed in 


Pages 201, 202, 207. 4 Pages 359 to 365. 


2 Beginning on page 271. 5 170 N. Y. 315; s. c. 63 N. E. Rep. 369. 
3 Page 322. 
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smaller type, according to the style of this work. By a clerical error, the 
introduction to the dissenting opinion is made to say that Justices 
Bartlett and Morton concurred in the dissent. There was no judge 
of the New York Court of Appeals at that time by the name of 
Morton, but the closing language which follows the dissenting opinion 
shows that the judge who was meant was Martin. According to Mr. Free. 
man’s syllabus, the case holds that ‘*‘ workmen have a full and legal right to. 
say that they will not work with certain men, and their employers must accept 
their dictation or go without their service;’’ and that ‘‘ the action ofa labor 
union and its walking delegates in causing the discharge of certain workmen 
by threatening their employers with a strike is not unlawful when the object is 
restricted to obtaining employment for the members of such union.” We 
have heard it ungraciously said, by way of comment upon this decision, that the 
action of judges in rendering such decisions “is not unlawful ’’ when the 
judge who is the mouthpiece of the court is a candicate for the presidency 
and when th: object of the opinion is to ‘‘ catch the labor vote.’’ We have 
no idea that this motive influenced the deeision, but we nevertheless doubt its 
soundness. The off-nse which the New Yors Court of Appeals here condone 
is an odious species of boycotting. The decision renders it lawful for a lot 
of laboring men to say to their employer, ‘‘ unless you discharge from your 
employment all men who do not belong to our monopolistic labor trust we will 
break our contract with you and quit your service in a boly, no matter how 
much damage we may thereby inflict upon you or upon innocent third per- 


son.’’ It is quite the same as though a capitalistic trust should say to a cus- . 


tomer with whom he had a contract to deliver quantities of a certain 
commodity of its manufacture, extending over a considerable period of time: 
‘¢ We have learned that you are buying the same material of a manufacturer 
who does not belong to our trust. Unless you break your contract with him 
and cease buying from him, we will break our contract with you and cease 
selling to you, no matter how much damage our action may inflict upon you 
and upon innocent persons.’? A doctrine would uphold this is un-American 
and is odious to the first principles of justice. Many an honest dealer has been 
reduced to beggary by this species of boycott. The law should denounce at 
once, and with equal severity, the labor union boycott and the capitalistic boy- 
cott. The legislation of the last Congress on the subject of Trusts failed signally, 
in that it did not denounce both of these forms of boycotting, when it applied 
to interstate and foreign commerce, and punish them criminally. 

In concluding this notice, it affords us great pleasure to commend the clear 
and the open type, and the good press work and paper employed in printing 
this volume. 


GREENE’S BANKRUPTCY LAW WITH ITS AMENDMENTS. — The United States Bankruptcy 
Law off1898, with Amendmentsof 1903. Amendments Italicized and Whole Act Indexed. 
Edited by H. NOYES GREENE, of the Troy, N. Y., Bar. Albany,N. Y.: Matthew Ben- 
der. 1903. 


This pamphlet, of about fifty pages, brings the bankruptcy law down to date, 
by incorporating the amendmentsof Feb. 5, 1993. It has what seems to be & 
thoroughly good index. It would seem to be an indispensable manual inthe 
hands of judges, of referees in bankruptzy, and of practitioners in that de- 
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partment of the law. This publisher delves in the field of bankruptcy; for, 
upon his list of books we find Collier on Bankruptcy, Fourth Edition, 1903, 
and the American Bankruptcy Reports, which are published serially, two vol- 
umes a year, and which are issued in monthly advance sheets or parts, not 
intended for binding. “ 


EATON AND GILBERT ON COMMERCIAL PAPER. — A Treatise on Commercial Paper and 
the Negotiable Instruments Law, Including the Law Relating to Promissory Notes, Bills 
of Exchange, Checks, Municipal Bonds, and other Negotiable and Non-Negotiable Instru- 
ments, Commonly Classed as Commercial Paper, with an Appendix Containing the 
Negotiable Instruments Law, and the English Bills of Exchange Act. By JAMES W. 
EATON, Late Lecturer on the Law of Contracts and Negotiable Instruments in the 
Albany Law School, and on Evidence in the Boston University Law School, Former 
Editor of the American Bankruptcy Reports, and Author of Eaton on Equity and of the 
Third Edition of Collier on Bankruptcy; and FRANK B. GILBERT, Author of Gilbert on 
Domestic Relations, etc. Albany, N. Y.: Matthew Bender. 1903. 


This book is founded on the so-called Negotiable Instruments Law, which is 
the result of a concerted effort on the part of the States to establish a codifica- 
tion of the law of negotiable paper.! Although no motion of the fact is made 
in the preface of this work, we understand that the foundation of this law is 
the English Bills of Exchange Act, 1882, drawn by the distinguished Judge M. 
D. CHALMERS, who addressed the American Bar Association on the subject last 
year. A movement, which has resulted in the adoption of a uniform statute of 
nego'iable paper by nineteen States of the American Union and also by the 
District of Columbia and the Territory of Arizona, was begun by the action of a 
small body of lawyers appointed by the Governors of several States, under the 
initiative of the State of New York, in the year 1885, called, we believe, the Com- 
mission on Uniform Laws. This body, as we understand it, succeeded in pro- 
posing to the Legislatures of the different States, for their consideration, 
uniform statutes on several subjects, including commercial paper, with the 
result named, so far as commercial paper is concerned. It is expected that the 
negotiable instruments law purposed by them, and which has made the head- 
way above indicated, will soon be adopted by every State and Territory of the 
Union. 

This book is founded upon the conception of building a succinct treatise 
upon the provisions of that law; but the authors have not confined their 
researches to the authorities found in the reports of the States which had adopted 
the act, but have attempted to cover the entire field of the law of Commercial 
Paper, citing cases from every jurisdiction, and using the statutes in 
their proper connection. They seem to have carried out this purpose 
fairly well. They have examined and cited a vast number of cases, but not 
all of them; and they have promoted the convenience of persons using 
their book by throwing their citations into alphabetical order by States. In 
turning over the pages of this book, with the little time which we have had at 
our disposal, we have not seen anything to criticise except here and there a 


1 An account of this experimental codi- was good enough to furnish a copy of this 
fication was contained in a paper read by most excellent paper to the AMERICAN Law 
Hon. LYMAN BREWSTER, of Connecticut, REVIEW for publication, but it has been 
before the last meeting of the New York crowded out of the present number. 

State Bar Association. Judge BREWSTER 
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deficiency of citation. But this can scarcely be complained of where so much 
has been compressed into a single volume. The statements of doctrine seem 
to be clear, though for the most part necessarily brief; and the whole work ig 
plain and intelligible. We regard it as a distinct credit to the authors, and 
also to the publisher, who has brought it out in good shape. 

Mr. JaMEs W. Eaton, who first conceived the plan of writing this book, 
died before its completion, and the task was taken up and completed by his 
coworker, Mr. Frank B. GILBERT, whose name is attached to the preface, 
Mr. Gilbert expresses a high and tender regard for his coworker, speaking of 
‘his greatness of heart and mind,’’ and saying that ‘‘ this book would have 
been better had Mr. Eaton lived to see its completion; ’’ and he concludes the 
preface by saying: ‘‘ I have attempted to carry out his plan, and have had con- 
stantly in view his main purpose, through esteem for him, and in honor of his 
memory.’”’ 


JUDGE ©. B. ELLIOTT. 


